-~ —OASES RULED AND ADJODGED’ IN THE

that she and her husband weres inhahitants of

Georgia on the 19th of April, 1775, then under

dominion of Great Britain; that her husband
continued a subject of Great Britain and never
owed allegiance to Georgia, nor was ever con-
victed by any lawful authority of any crimes
against the state. That the tenant demurred to
the replication, the demandant joined in de-
smurrer, and judgment was pronounced by the
circuit court (composed of Waskington, Justice,
and Clay, District J udge) for the demandant.
On this judgment the writ of error was brought,
snd the following errors assigned.

1. The gencral errors.

3. The attainder of G. Kincaid and the for-
feiture and sale of hig estate; so mo right to
dower accrued, and no land out of which it
could be enjoyed.

8. The alicnage of the widow on the 4th of
July, 1776, and ever since, by which she was in-
capable to take and hold real estate in Georgia.

The principle question (whether an alien,
British subject was entitled, under the treaty
of Peace, to claim and hold lands in dower)
21%] *was not discussed, as the judgment was
reversed, for want of a sufficient escription
of the parties to the suit, on the authority of
Bingham v. Cabot, 8 Dall. 382, and Turner v.
The Bank of North America, ante. But an in-
portant point of practice was previously set-
tled, relative to the mode of ascertaining the
value of the matter in dispute, in actions like
the present.

For the plaintiff in error, it was admitted, in
answer to an objection, that the value of the
matterin dispute did not appear upon the record;
but it was urged, that, trom the nature of the
subject, the demand of the plaintiff could not
ascertain it; nor from the pature of the suit
(like a case of ejectment, where the damages
are only given for the ouster) could it be fixed
by the finding of a jury on the judgment of the
court. 3 Bl Com. 35, 36, As, therefore, there
wasno act of Congress, nor any rule of the
court, prescribing a mode to ascertain, in such
cases, the value in dispute, that the party may
have the benefit of a writ of error, it was pro-
posed to continue the cause, to afford an oppor-
tunity to satisfy the court by affidavits of the

actual v : property.
By tar Courr:| Be it so. Let the value of
t i pute be ascertained by affida-

vits, to be taken on ten days’ notice to the de-
mandant, or her counsel in Georgia. But con-
sequently, the writ of error is not to be a su-
persedeas,
Ingersoll and Dalias, for the plaintiff in error.
E. T¥ighman, for the defendant in error,

Distinguished—21 How, 392. Cite@—post 28,

ot al. Plaintiffs in Errdr,

MILLER ¢ ai,

A writ of error not returned at the term to which
1t is returnable, is a pullj ty.

of ecror from the circuit court of Vir-
8. The judgment was rendered in the
circuit court on the 28th of May, 1799, and a
;V;l; of error issued returnable to August term,

1799; but the record was not transmitted, nor
the writ returned into the office of the clerk of
the supreme court, till the 4th of February,

1800. Swift objected to the acceptance and re-
t and writ: And,

!}BY THE COURT:| The writ has become a nul-
lity; not returned at the proper
term. It cannot, of course, be a legal instru.

ment, to bring the record of the cireuit court
before us for revision.!

Cited—¢ Cranch. 181; 9 Otto, 508,

*RUTHERFORD et al. Plaintifts in ErrE):’,az
FISHER ¢t al,

will only lfein the case of a final

A writ of error
Judginent.

ERROR from the circuit court of New Jer
sey; sitting in equity, It appeared, that

the defendants in the circuit court had pleaded
the statute of limitations to the bill of the com-
plainants; and that the plea was overruled,
and the defendants ordered to answer the bill,
On this decree the present writ of error was
sued out, and (of New Jersey) moved
to quash the writ, because it was not a final de-
c¢ree, upon which alone a writ of error would
lie, 1 vol. 61, 62, s. 22, E. Tilghman, for the
plaintiff in error, acknowledged the force of
the words ‘“ final judgment,” in the act of con.
gress; and submitted the case without argu-
men

Justice:—In England a writ of error
may be brought upon an interlocutory decree
or order; and until a decision is obtained upon
the writ, the proceedings of the court below are
Stayed. But here the words of the act, which
allow a writ of error, allow it only in the case

of 2 final-judegm
BY THE COURT: | The writ must be quashed

Cited—Hemp. 12; 16 How. 814

- Bhip, CHARLES CARTER, k of

Whatever may be the origlnal nature of the suit
in a circuit court, it cannot be removed izto the
Supreme court, except by writ of error.

yvas an appeal from the circult court of

inia; and the preliminary question dis.
cussed was, whether such a process could be

sustained? After argument,
decided, that the removal of suits,
fronrtive circuit court into ghe supreme court,

must be by writ of error in every case, what
ever may be the original nature of the suits,

Clted—8 Wall 579,

[COURSE b o  STRAD b s, w

Dall. ¢4
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contemplated, that any court under the United
States should take cognizance of any thing
favoring of criminalty agaiost a state: That
the action before the court is of a criminal na-
ture and for the punishment of a crime against
the state: That yielding to the prayer of the
petitioner would be highly inconvenient in itself
and injurious in the precedent : And that cog-
pizance of it would not be accepted by the
circuit court, if sent to them; for even consent
cannot confer jurisdiction. For the reasons,
and others, omitted for the sake of brevity, I
conclude, the prayer of William Cobbet cannot
be granted.

The petition rejected.

R

477*] *CAMBERLING versus NCALL|

An action for a loss cannot be maintained on a
policy of insurance payable three months after
proof of & loss, till the three months have expired.

[T'HIS |cause (see 2 Vol. 280,) being again called
on the list of arguments, the court de-
clared, that althou%h they had proposed to the
defendant’s counsel to waive tlhe objection to
the form of bringing the action, before the
expiration of three months from the time of
proving the loss; yet, that on his refusal to do
50, they meant to decide in favor of the objec-
tion.
Judgment was, accordingly, entered for the
defendant.

ANONYMOUS.

A devise “to my son James, the improvement
whereon I now live,” gives an estate in fee.

THIS|was an_ejectment, to be decided by the
opinion of the court., It appeared that the
lessor of the plaintiff claimed as heir at law
of James Graham, who made his will on the
8th of October, 1745, devising ‘‘to my wife one
“ third part of all my effects, the improvements
« gxcepted. Also I'give to my son James the
* improvement whereon I now live.” The
premises were held by warrant; and the only
question was, whether an estate for life, or in
fee, vested in the testator’s son, James, by the
devise ?
The court decided, that the devisee took
an estate in fee.!

478*] {COXE|e.
COXElo. HUSTON,] Special Bail.

Privilege of meuibers of Congress from arrest.

gm}lﬁl having been obtained against
M Clenachan, a ¢a. sa. issued to September

term last, and was returned non est tnventus.
The plaintiff then issued a scire facias against
Huston, the special bail, which was returnable
to the present term; and within the first four
days of the term M’Clenachan was surrendered
in " discharge of his bail, when & motion was
made for lcave to enter nn exoneretur. Butthe

1.—I was favored with this memorandum by Mr.
Duncan of Carlisle, one of the counselwho argued
the cause.,
Dal. 3.

SupPREME COURT OF PENNSYLVANIA,

43

47¢

defendant, being a member of the Corijruss,
which was in session at the time of his surren-
der, presented a memorial to the court, demund-
ing, ag'his privilege, to be discharged from the
custody of the sheriff and it was agrced, that
the motion for an ewoneretur on lebalf of tle
bail, as well as the motion for a discharge on
behalf of the defendant, should be argued
together, upon rules to show the cause.

ngersoll and Dallas contended, that both the
rules ought to be made absolute. 1st. The de
fendant would be entitled to his privilcge, even
if he were in execution; and his being surren-
dered by his bail, places him in custody at the
suit of the plaintiff. Had the defendant becn
arrested before he was entitled to privilege, he
could not have been held in custody after his
privilege; but, in the present case, he wasnever
in custody till the session of Congress has actu-
ally commenced. The following authorities
were cited on this point. Const. Art. 1. 8.6,
1. Bl. C. 64, 6; 11. Vin. Abr. 86, 12, and 13;
W. 8. c. 8. 11, Geo. 3. c. 24; 10. Geo. 3. ¢. 50,
8 Com. Dig. 810; 5 T. Rep, 686; 1 Jac.1. ¢
13; 4 Com Dig. ¢36.

2d. An exoneretur ought to be entered on the
bail piece. Indulgence is salways shown to
bail, where no injury is produced to the plaint-
iff. If the defendant had been taken on the
ca. sa. or if he bhad been surrendered before
Congress assembled, he would now have beer
entitled to his privilege; so that the plaintiff Las
suffered nothing by the delay. *The [*479
general rule is, that the bail may surrender
within the first four days of the term, to which
the sctre facias is returnable. Sherid. Pr. 877,
331; 4 Burr. 2134. And if the bail is pre-
vented from making a surrender by any legal
bar, even arising from matter ¢z post ficto, he
shall be entitled to an exoneretur. 1 Burr. 839,
840; Sell. 180; Sta. 1217; 1 Burr. 3839, 340;
Doug. 45; Sell. 183, Whether, therefore, the
bail could, or could not, surrender the defendant
after the time that privilege had occured, the
present application isequally well founded. But
to place the case on the fairest footing, the: bail
will consent on principles recognized in 1
Str. 419, to remain responsible for surrendzring
the defendant, within four days after the ses-
sions of Congress, provided that time is aliowed
to make the surrender.

E. Tilglmar and Ross, the plaintiff’s co wnsel,
having considered the proposition, for allowing
further time to make the surrender agr:ed te
it: and the court declared their aLjeruation
of the compromise, as affording a good prece
dent for future cases of a similar kind.

Tilghman then ncknowledged, that he thought
the privilege of Congress extended to arrcst on
judicial, as well as mense, process; but contro
Verted the doctrine, thata person arrested before
he had privilege, was entitled to be discharged,
in consequence of privilege afterwards acquired.

PEMBERTON S| Lessee versus [HICKS,

Tepancy by the courtesy—whether torfeited on
attainder for treason.

m&ﬂ ejectment was tricd at. Fewton, in
ucks county, May, 1794, when the jury
found the following special verdict:

687
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108 Cases RoLEp anD

The objections overruled, and judgment
affirmed.

Distinguished—8 Pet, 84.
Cited—11 How, &26.

-
-

ON the opening of the court a commission,

dated the 20tly of December, 1798, was read,
appointing Buslired ‘Washington, one of the
associate judges of the Supreme Court of the
Unlited States, and he wag qualified according
to law,

4097

——

DEWHURST) versus COULTHXRD

The supreme court cannot take co
suit or controversy, which was not ought before
them by the regulur process of the law.

An agreed statement of a case was pregented to
the court, at the instance of the attorneys for both
the parties, in a suit in & circuit court, with a re-
quest, that it might be considered and decided, and
it was agreed, that Judgment, in accordance with
the opinion of the court, be entered.

hHeld: that the court will not take cognizance of
e .

case
followin statement of a case was pre-

sented by K. Tilghman to the court, at the
instance of the attorneys for both the parties,
in the suit in the circuit court of the New
York district, with a request, that it might be
considered and decided.

“This was an action commenced by Isaac
Coulthard, against John Dewhurst in the Su.
preme Court of the state of New York, and was
removed by petition to the circuit court of the
United States for the New York district, agree-
ably to the act of Congress in such case made
andy provided, by the defendant, he being a
citizen of the state of Pennsylvania.

‘““The plaintifi’s action is Prosecuted against
the above defendant, as the indorser of a for-
eign Dbill of exchange drawn by G. B. Ewart
of the city and state of New York, on Thomas
Barnes of Baldork near London, dated the tenth
day of January one thousand seven hundred
and ninety-two,

““On the part of the defendant, it is admitted
that at the time of the making and indorsing
said bill, the said John Dewhurst was a citizen
of, and resident in, the city and state of New
410*] York, *and that he duly received notice
of the protest of the said bill, for non-acceptance
ancd non-payment.

““That on” or about the twenty-fifth day of
May, one thousand seven hundred and ninety-
two, the defendant removed to the city of
Philadelphia, in the state of Pennsylvania,
where he has resided since that period. That
shortly after his removal to Philadelphia, viz.,
on or about the seventh day of June, one thou.

1.—The appointment of Mr. Washington was in
of Mr. Justice WILSON, deceased. Mr,

Justice CHASE was brevented by indisposition from

attending the court during the whole of the pres-

ent term,

€58

gnizance of any | i
r

ADJUDGED IN THE 179
Y~
sand seven hundred and ninety-two, a commis.
sion of bankruptcy was awarded and fssued
forth against him, iz pursuance of two certain
actg or statutes of the said state of Pennsylvania,
the one entitled “‘An act for the regulation of
bankruptcy;” the other entitled, “‘An act to
amend an act entitled, an act for “the regula-
tion of bankruptcy,” And in pursuance of
which said statutes the defendant did actually
deliver, assign and transfer, to the commission.
ers appointed under the said commission, the
whole of hig effects, as well in the state of
Pennsylvania ag elsewhere, which consisted
principally of credits due to the said defendant,
In the state of New York, It is further admit.
ted, that the said John Dewhurst in all things
complied with the said statutes of bankruptey
before referred to, and that on the eleventh of
August, one thousand seven hundred and
ninety-two, he obtained a certificate, of bank-
ruptey duly executed.
“Upon the above state of the case, it is sub-
glitte to the Supreme Court of the United
tates, i i

|

ates as a discharge of the said debt, notwith-
standing its being contracted in another state,
where there was no bankrupt laws, and while
the defendant was resident in the said state of
New York, If the court should be of opinion
that it does, it is agreed that judgment be enter-
ed for the defendant; otherwise for the plaint-
iff, for eleven hundred and twenty dollars
damages_and gix cents costs,”
on the ensuing morning, return-

e Blate the case, declaring, that they
cognizance of any suit or con.
Wwas not brought before them,
Process of the law.

Motion refused.

[
could not take
troversy, which
by the Tegular

—

|EX PARTE HALLOWELL, |

.| Hallowell had been admitted, originally,
as an attomeg of this court; but now Lewrs
moved, that his *name should be taken [*411
from the roll of attorneys, and placed on the
list of counsellors,

THE Courr directed the transfer to be made;
and Mr. Hallowell wag qualified, ds movo, as
counsellor,

8 Dall. 410,

—

FOWLER o . rews ETNDSEY) o
FOWLER « al. wreus WIELER)

Action in the nature of ejectment, fn circuit
court of Connecticut, to recover land; defendants
pleaded that they were inhabitants of New York,
and the pre were in that state, and that the

plied, that the premises
rule to show cause why the
action should not be removed by certiorariinto the
supreme court, a8 exclusive belonging to that Juris-
diction:

Held: That
tion of the supreme court,
terest that a state has in the controversy, must be

stantially, the party. Itis not sufficient if a state
be consequenti affected; forin such case the eircuit
court has jurisdiction.

Dall. 8
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suit within the jurisdiction must appear on the
record. 9 Mod. 95,

Dezxter, (of Masgsachusetts) urged, on the other
hand, that sufficient appeared to show that, by
legal intendment, the cause was within the juris-
diction of the court; that though it is difficult
to establish a general rule, as to what makes
citizenship, yet that the citizenship of a particu-
lar state, may be changed, by a citizen of the
United States, without going through the forms
and solemnities required in the case of an alien;
that, on the principle of the constitution. a citi-
zen of the United States, is so to be considered
more particularly as a citizen of that state, in
which he has his house and family, is a perma-
pent inhabitant, and is, in short, domiciliated;
that stating in the declaration the party to be of
a particular place designates his home, and, of
course, his citizenship; and that the description
of Francis Cabot (of Boston, aforesaid, now resi-
dent in Philadelphia, etc.,) proves what was in-

. tended, by stating the places of abode of the

several parties. 2 Danv. Cont. p. 20; 5 Com-

Dig. 289; 2 Stra. 786, 290; 1 L. Raym. 405; 2
‘ 0

| TaE Courr|were clearly of opinion, that it
was Tecessary to set forth the citizenship (or
alienage, where a foreigner was concerned) of
the respective parties, in order to bring the
384%] *case within the jurisdiction of the
circuit court; and that the record, in the
present case, Was in that respect defective.

This cause and may others, in the same
predicament, were, accordiagly, struck off the
docket.

mlndorsee,

VLY 8US

LE TOMBE.

Inan action against the consul general of the
French republic, upon a bill of exchange, which he
had drawn upon the paymaster at the national
treasury at Paris, styling himself “consul general,”

.-and referring in the body of the bill to public ac-
counts, in conformity with which it was drawn,
which bill had been protested for non-payment.

Held: That tbhe concract was made on account of
the government; that the credit was given to it as
an official engagement; and that therefore, there
was no cause ot gction against the defendant.

APIAS| in case. This was an action brought,

“\J originally, in the supreme court, by John
Coffin Jones, a citizen of Massachuetts, as in-
dorsee of James Swan, against the defendant,
the consul general of the French republic, as
drawer of a number of protested bills of ex-
change (for the aggregate amount of 885,964

- livres turnois, 8 sols 8 den. equal to 70,052
dollars’and 46 cents) corresponding with the
following form:

. comme—————=  Philadelphie, le
an de la Républi-| jug . 8)

que Frangaise, une et
indivisible.

ARGENT TOURNOIS-————
faisant, 4 18 cents et 15-100e
cent de Dollar par livres
Prés les ExATs tournois

Unzs. CITOYEN,

—— A trente jours de vue, je vous prie
de payer par cette troisidme de
Dall. 8

. |CONSULAT
GENERA

THE UNITED STATES.

change (la premiére, la seconde ou la
quatriéme ne 1'étant) 4 'ordre de
ia somme
tournois, en écus de six livres ou
autres esp d’or_ou argent, 4 1a
valeur réduite de dix-huit cens et
quinze centiémes de cent de Dollar,
par livres tournois, ou en Letires-de-
changesur Hambourg,dl'acceptation
& au chauge convenus avec le Por-
teur, valeur regue de dit, conformeé-
ment au compie rendu au Ministre

de par dépéche du
I'ROISIEME.| an  No. timbrée et 8 ma
lettre d’avis en date de ce jour No.
(Signé,)
¢ COns Gené UL

AN

No.

| S —

L
s [y H
] g o5 _Au Ciloyen Payeur
=]

& Mo &g Général des dépenses

g g, du Département de
v EEEE
LN (= ]

f] o D A
Q 5= @ T )
Sw .g- =

EEe® 3 Je prie le Citoyen Ministre de

g o g =9 de faire acquitter la
S~ g e résente de laquelle j’ai garanti

® 2S5 e payment sur I’honneur de la

@ B Nation Frangaise,
g S
3 I~ Signé, ~ ApET,
: & Lemlgpistgf. Plénipotentiare de
epubli ancaise pri
& les Elats Unis & Amiérique.

%At the opening of the term, Dallas [*385
and Du Ponceau had obtained a rule, that the
plaintiff show his cause of action, and why the
defendant should not be discharged on filing a
common appearance; and now Ingersoll and £,
Tilghman showed cause, produced the bills of
exchange, and the plaintiff’s positive affidavit
of a subsisting debt, including a declaration,
‘“that he was induced, principally, to purchase
““ the bills, in consideration of the character and
¢ private fortune of the defendant, and that
“without the fullest confidence in the personal
““credit and responsibility of the defendant, he
““ verily believed he would not have purchased
““them.” They then contended, that the posi-
tive affidavit wus sufficient, in this court, for
holding the defendant to bail; that it wasmnot
incumbent on them to show to whose use the
money was applied, since it was paid to the de-
fendant; that when a consul acts as a mer-
chant, and draws bills for cash advanced, heis
not entitled toany privilege; that the defend-
ant must prove that hehad a right to draw the
bills as consul; that even if he had the right to
draw, he might pledge his private credit, in aid
of his official function; and that the critical
situation of the French republic raises a pre-
sumption, that the reliance was placed on the
private credit of the defendant. The cases
heretofore decided in th: English courts, are
perfectly distinguishable from the present case.
1 T. Rep. 174. They occurred between parties
belonging to the same government; and there
was no proof of credit being given to the indi-
vidual. In support of these positions were
cited. 2 H. BlL 551; Vatt. b. 4, c. 6, 8. 74, p.)
139, s. 114; 2 Dall. Rep. 247; 2 Stra. 955.

The counsel for the defendant were stopped
when they rose to reply; and the court were
unanimously and clearly of opinion, that the
contract was made on account of the govern-
ment; that the credit was given to it as an
official engagement; and that, therefore, there
was no cause of action aganist the present
defendant.

647
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-E;;erally.', on the Impolicy and inconveniency

ivateers to equip in our ports.
ELLSWORTH, | Ohief Justice:—Suggestions of
policy and conveniency cannot be considered in
the judicial determination of a question of
right: the treaty with France, whatever that is,
must have its effect. By the 19th article, it is
declared, that French vessels, whether public
and of war, or private and of merchants, may,
on any urgent necessity, enter our ports, and be
supplied with all things needful for repairs. In
the present case, the privateer only underwent
a repair; and the mere re-placement of her
force cannot be & material augmentation; even
if an augmentation of force could be deemed
(which we do not decide) a sufficient cause for
T¢

By tHE COURT: (Ifet the decree of the cir-
cui ed.!

Cited—3. Dall. 206; 4 Wheat. 69, ()

820%]) "'(_}RAYSON versus |[VIRGINTA.

‘When process at common law, or in equity, shall
fssue against a state, it shall be served upon the
governor, or chief executive magistrate, and the
attorney general, of such state.

Process of subpceena, {n equity, to be served 80days
before the return day. If defendant, duly served,
does not appear on return day, complainant may
proceed ex parte.

The general rule prescribes to this court an adop-
tion of the practice which i8 founded with custom
and usage of courts of admiralty and equity,
constituted on eimilar prineiples; but with discre-
tionary authority to deviate from that rule, where
1tsblapphcat.ion would be injurious or impracti-
cable.

@ in equity. The service of the subpeena
n this case, being proved, Lewss moved,

at the last term, that a distringas might be
awarded; in order to compel the state to enter
an appearance; arguing from the analogy be-
tween a state and other bodies corporate, that
this was the proper mode or proceeding. The
court, however, postponed a deeision on the
motion, in consequence of a doubt,—whether
the remedy to compel the appearance of a state,
should be furnished by the court itself, or by
the Legislature? And, in the present term,
Lewis argued, that the court was competent to
furnish all the necessary means for effectuat-
ing its own jurisdiction.

On the 12th of August, the Chief Justice

delivered the following opinion :
BY THE COoURT:~After a particular examina-
tion of the powers vested in this court, in causes

of equity, as well as in causes of admiralty
and maritime jurisdiction, we collect & general
rule for the government of our proceedings;
with a discretionary autbority, however, to devi-
ate from that rule, where its application would
be injurious or impracticable. The general rule
prescribes to us an adoption of that practice,
which is founded on the custom and usage of
courts of admiralty and equity, constituted
on similar principles; but still it is thought,
that we are also authorized to make such devia-
t'ons as are necessary to adapt the process and
ritles of the court to the peculiar circumstances

1,—See ante. Geyer et al. versus, o1
and the sgig:%bm Omd'c’orm Micheld ct al.
Wil

-~ SuPREME CoURT OF THE UNITED STATES.

of this country, subject to the interposition, al-
teration, and control, of the Legislature.?

We have, therefore, agreed to make the fol-
lowing general orders; and the counsel, in the
present case, wil take his measures accord-
ingl

%y That when process at common
law, or in equity, shall issue against a state,
the same shall be served upon the governor, or
chief executive magistrate, and the attorney-
general state.

*2. OmDERED, That process of sub- [*321
pena issuing out of this court, in any suit in
equity, shall be served on the defendant sixty
days before the return day of the said process:
and, further, that if the defendant, on such
service of the subpeena, shall not appear at the
return day contained therein, the complainant
shall be at liberty to proceed ez parte.

Lewts then observed, that the subpeena in this
case, had been issued on the same principles;
but as the orders could only operate in futuro,
he thought it best to withdraw Lis motion for a
distringas, and to pray that an alies subpena
anight be awarded; which was, accordingly,

one.

Cited—2 Dall. 422, (n) 1d. 415; 4 Id. 6;8 Pet. 468; 5
Pet. 289, 291; 12 Pet. 560, 761; 17 How. 492; 24 How. 97.

el _al. Plaintiffs in Error, versus
Defendant in Error.

In causes of equity or admiralty jurisdiction re-
moved to this court from the circuit court, witha
statement of facts. Such statement is conclusive
as to_all the facts it contains, even when accom-
panied with the evidence (Wilson J., dissents as to
cases where the statement of facts is accompanied
by the evidence.) If adecree in an equity cause
contajns a statement of fact, it is sufficient.

The comstitution vests in the supreme court, an
original as well as appellate juridiction; original,
in cases affecting ambassadors, other public minis-
ters, consuls, and where a state is a party; appellate,
iu all other cases, qualified however “with such
exceptions, and under such regulations as congress
shall make” when writ of error, final judgments
and decrees in eivil actions, includiug admiralty
cases, and suits in equity in the circuit court, are
here examined, reversed or affirmed.

A writ of errorina process more limited in its
effects than an appeal: the former removes noth-
}ng for the re-examination of this court, but the
aw.

to_the circuit for the Virginia dis-

trict. The original proceeding was on the
equity side of the court below, where the de-
fendant in error had filed a bill, charging Ad-
rian Wiscart and Augustine De Neufville, co-
partners, with having fraudulently conveyed all
their estate, real and personal, by three separate
deeds, to Peter Robert De Neufville (who was
also made a defendant to the bill) with a view
to prevent the complainant’s recovering the
amount of & decree, which he had formerly ob-
tained in another suit against them. The an-
swers averred the conveyances to be made bdona
Jfide, and for a valuable consideration; but after
a full hearing of the case, the circuit court
(consisting of Judges IREDELL and GRIFFIN)
delivered the following opinion: *“That the
deeds filed as exhibits in this cause, one dated

2.—See the Judicial Act,s. 14, The Act t6 Regu-
late Processes in the Federal Courts. . 2. 619
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SuPREME COURT_OF THE UNITED STATES.
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—gources of information are easily accessible; | would-be-worse to-the defendant in error, than
804*] *but Lere there are po data; so that the | decision adverse to Lis claim: that the plaint-

enquiry, if at all tolcrated, can only be made
by afiidavits, the worst mode of judicial inves-
tigation. The evil, however, does not occur,
when nothing is left for this court to do, but to
calculate the interest on the sum previously
assessed and ascertained by the competent tri-
bunal.!

After advisemeot, the chief justice deliv-
ered the opinion of the court, that where a
judgment, or decree, was affirmed, on a writ of
error, there could be no allowance of damages,
but for the delay; and, thereupon, the follow-

ing order was made in this cause :
It is ordered, that the de-
fendant in error recover as damages against the

plaintiff in error the sum of 8,515 dollars and
11 cents, being the interest on 84,841 dollars
and 55 cents, the amount of the sales of the
brig, Everton and her cargo, from the 5th of
May, 1795, the date of the decree of the circuit
courtin the said cause, being one year, 3 months
and 4 days, at the rate of 8 per cent per annum:
And, also, that the said plaintiff in error, do
pay the costs accrued in this cause since the
last term.  And & special mundate is awarded
to carry this order into exccution,

305*] *HUNTER |versus FAIRFAX'S

Devisee.

A cause continued ou account of the death of
counsel.

der of the court, a letter from the plaint-
D il

in error, dated the 29th of July, 1796,
and directed to the clerk was read. The letter
stated, ‘‘that the plaintiff bad employed Mr.
Campbell, of Virginia, to argue the cause; that
on the 25th of July, he was informed, that Mr.
Campbell had died in Richmond, on the 18th of
the same month; and that, being left without
counsel, in consequence of this event, he prayed
the cause mightbe continued till next term.”

Lee and Ingersoll, in objection to the request,
stated, that, from the nature of the cause, delay

1. Justice:—This case 18 distinguishable
from the case of Penhallow wus. Doane (ante. p. 54)
for there the damages were decreased, to the bene-
fit of the plaintiff in error. In the case of Talbot
vs, Janson, however, it appears from the decree,
that increased damages were allowed to the de-
fondant-in error. Ante. p. 133.
wzt'ice:—l n the case of Talbot vs. Janson,
he court go back beyond the decree of the
circuit court, to increase, the damages; or was
the increase nllowg‘)d merely for the delay in exe-

decree

Justice:—In every case, in which
tlrere 3 en adjudged either a decrease, or an
Increase of damages, the facts that regulated the
decision of the court urose and appeared upon the
record. Ihave always, however, entertained, and
still entertain, great ﬁoubt.s, whether a writ o
error is the proper remedy, to remove an Admiral-
ty cause,

On this remark, the -other counsel employed
(Lewis and E. Tilghman, for the plaintiff in error,
and Ingersoll for the defendantin error) left the
general question of damages, to the court on the
argurcent already stated, and entered into a dis-
cussion upon the regularity of the process by
which the cause had been removed. See post Wis-
ecart et al. vs. Dauchy. Jennings et al, ve. The Brig,
Perseverance.

Dall. 8.

ift ought always to be ready for trial; that there

bad becn suflicicnt notice of Mr. Crmplell's
death for engaging the assistance of other coun-
sel; that the case depended entirely on the rec-
ord, might yet be considered by counsel, so as
to obtuin a decision during this court, and that
it had already been postponed one term, at the
instance o plaintiff iu error.
But,
nature, W¢ mus governed by a sound discre-
tion; in order to prevent, on the one hand, an
unnecessary procrastination, and, on the other
hand, to avoid an injurious precipitation of tri-
als. In the present instance, we think there is
a sufficient foundation laid before us, to justify
our granting a continuance till the next term.
If the cause were now to be taken up, it must
be heard and decided ez parte. It is true, that
counsel might even at this time be employed, so
as to admit, perhaps, of an argument Lefore the
court rises; but it is reasonable, that in a cause
of such magnitude,? the counsel should have an
opportunity *to investigate the princi- [*306
ples, and to consider the authorities connected
with it, out of term, and unencumbered by the
pressure of the current business of the court.
J.et the cause be continued.

In all questions of this

3 Dall. 305,

ARCAMBEL| versus (WISEMAM.

Upon a writ of error counsel fees will not be al-
lowed as damages. Where a decree is aftirmed, dam-
ages for thedelay only, will beallowed.

decree of the circuit court, for the di:
ct of Rhode Island, was afiirmed in thy,
cause,without argument, the principal questios.,
which it involved, having been just decided
upon the discussion of another writ of errcr.
It appeared, however, by an estimate of tae
damages on which the decree was founded, and
which was annexed to the record, that a charge
of 1600 dollars for counsel’s fees in the courts
below, had been allowed; to which Coze object-
ed; and Ingersoll contended that it might fair-
nclnded nnder the idea af damages. But
‘We do not think that this
Arge oug e allowed. The general prac-
tice of the United States is in opposition to it;
and even if that practice were not strictly cor-
rect in principle, it is entitled to the respect of
the court, till it is changed, or modified, by
statute.
There are several ways in which the charge
may be expunged: but we recommend, as, per-

2—The attorney general stated the point in cone
tro versy, 1o arise on these facts: Lord Fairfax was
a citizen of Virginia, and died in the year 1780; hav-
ing made 8 will by which he devised certain lands
in that state, to the defendapt in error, who then

f | was, and ever has been, a British subject, resident

in Great Britain. The question is, whether being
thus an alien, the defendant in error can take an

boid the lands by devise? And, it wiil be contend-
ed, that his title is completely protected by the
treaty of peace, concluded between the United
8 J‘ reat Brilmin, iﬂ t-lie ygalé, 1783.H rrison’

C E, | Justice:—1 recollect, that in Harrison's
case, & decision in favor of such a devisee’s title
was given, by a court in Maryland. It is a matter,
however, of great moment; and ought to be delib-
erately and finally settled. 613
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contemplated, that any court under the United
States should take cognizance of any thing
favoring of criminalty against a state: That
the action before the court is of a criminal na-
ture and for the punishment of a crime against
the state: That yielding to the prayer of the
petitioner would be highly inconvenientin itself
and injurious in the precedent : And that cog-
nizance of it would not be accepted by the
circuit court, if sent to them; for even consent
cannot confer jurisdiction. For the reasons,
and others, omitted for the sake of brevity, I
conclude, the prayer of William Cobbet cannot
be granted.

The petition rejected.

477*] *CAMBERLING|versus M"CALL.

An action for a loss cannot be maintained on a
policy of insurance payable three months after
proof of a loss, till the three months bave expired.

cause (see 2 Vol. 280,) being again called
on the list of arguments, the court de-
clared, that although they had proposed to the
defendant’s counsel to waive the objection to
the form of bringing the action, bLefore the
expiration-of three months from the time of
proving the loss; yet, that on his refusal to do
so, they meant to decide in'favor._of the objec-
tion. . :
Judgment was, accordingly, entered for the
defendant. :

ANONYMOUS.

A devise *to my son James, the improvement
whereon I now live,” gives an estate in fee.

THIS|was an_ejectment, to be decided by the
opinion of the court. It appeared that the
lessor of the plaintiff claimed as heir at law
of James Graham, who made his will on the
8th of October, 1745, devising “‘to my wife one
“ third part of all my effects, the improvements
“excepted. Also I give to my son James the
* improvement whereon I now live.” The
premises were held by warrant; and the only
question was, whether an estate for life, or in
fee, vested in the testator’s son, James, by the
devise 7.
The court decided, that the
an estate in fee.!

" devisee took

478%] ¥COXE o. M'CLENACHAN.
|COXE| 0. HUSTON] Special Bail.

Privilege of members of Congress from arrest.

UDGMENT | having been obtained against
M'Clenachan, a ¢a. sa. issued to September
term last, and was returned non est tnventus.
The plaintiff then issued a seire facias against
Huston, the special bail, which was returnable
to the present term; and within the first four
days of the term M’Clenachan was surrendered
in "discharge of his bail, when a motion was
made for leave to enter nn exonerefur. But the

1.—I was favered with this memorandum by Mr,
Duncan of Carlisle, one of the counselwho argued
the cause.,
Datl. 8.

SuPREME COUBT OF PENNSYLVANIA,

43

47¢

defendant, being a mewmber of the Cor:ress,
which was in session at the time of his surren-
der, presented a memorial to the court, demand-
ing, as his privilege, to be discharged from the
custody of the sheriff and it was agreed, thut
the motion for an exoneretur on bLehalf of the
bail, as well as the motion for a dischiarge on
behalf of the defendant, should be argued
together, upon rules to show the cause.

Ingersoll and Dallas contended, that both the
rules ought to be made absolute. 1st. The de
fendant would be entitled to his privilege, even
if he were in execution; and his being surren-
dered by his bail, places him in custody at the
suit of the plaintiff. Had the defendunt becn
arrested before he was entitled to privilege, he
could not have been held in custody after his
privilege; but, in the present case, he wasnever
in custody till the session of Congress has actu-
ally commenced. The following authorities
were cited on this point. Const. Art. 1. s. 6.
1. Bl. C. 64, 6; 11. Vin. Abr. 86, 12, and 13,
W. 8. c 8 11, Geo. 3. c. 24; 10. Geo. 3. c. 50,
8 Com. Dig. 810; 5 T. Rep, 686; 1 Jac. 1. c.
13; 4 Com Dig. ¢36.

2d. An exoneretur ought to be entered on the
bail piece. Indulgence is always shown to
bail, where no injury is produced to the plaint-
iff. If the defendant bad been taken on the
¢a. sa. or if he had been surrendered before
Congress assembled, he would now have beer
entitled to his privilege; so that the plaintiff has
suffered nothing by the delay. *The [*479
general rule is, that the bail may surrender
within the first four days of the term, to which
the scire fucias is returnable. Sherid. Pr. 877,
331; 4 Burr. 2134. And if the bail is pre-
vented from making a surrender by any legal
bar, even arising from matter ez pust fucto, he
shall be entitled to an exoneretur. 1 Burr. 339,
840; Sell. 180; Stx. 1217; 1 Burr. 39, 840;
Doug. 45; Sell. 183. Whether, thercfore, the
bail could, or could not, surrender the defendant
after the time that privilege had occured, the
present application is equally well founded. But
to place the case on the fairest footing, the: bail
will consent on priociples recognized in 1
Str. 419, to remain respousible for surrend 2ring
the defendant, within four days after the ses-
sions of Congress, provided that time is aliowed
to make the surrender.

E. Tilghmar. and Ross, the plaintiff’s co nsetl,
having considered the proposition, for allowing
further time to make the switender agr:ed to
it: and the court declared their ap;jervation
of the compromise, as affording a good prece
dent for future cases of a similar kind.

Tilghman then acknowledged, that he thought
the privilege of Congress extended o0 arrcst on
judicial, as well as mense, process; but contro-
verted the doctrine, thata person arrested before
he had privilege, was entitled to be discharged,
in consequence of privilege afterwards acquired,

PEMBERTON'’S | Lessce versus HICKS,

Tenancy by the courtesy—whether forfeited oo
attainder for treason.

VHIS |ejectment was tricd at Fewton, in
Bucks county, May, 1704, when the jury

found the following special verdict :
687
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