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render a return on Form 1041 and also a return on Form 1040 B for
each nonresident alien beneficiary. (See further article 217-1.)

(5) No United States business or office.—A citizen or resident
fiduciary having the distribution of the income of an estate or trust
will not be required to make a return for any beneficiary of the estate
or trust who is a nonresident alien not engaged in trade or business
within the United States and not having an office or place of business
therein at any time within the taxable year if the entire amount of
the tax on the income payable to such beneficiary has been withheld
at the source (see sections 148 and 211(a)). A citizen or resident
fiduciary having the distribution of the income of an estate or trust
shall make a return on Form 1040 NB-a if a beneficiary, other than a
resident of Canada, has gross income for the taxable year of more
than $21,600 from the sources specified in section 211(a), regardless
of the amount of tax withheld at the source. If the gross income
from such sources is $21,600 or less, the return (if a return is re-
quired to be filed) for the beneficiary shall be on Form 1040 NB.
If a return is required to be filed for a beneficiary who is a resident
of Canada, such return also shall be on Form 1040 NB. If the bene-
ficiary appoints a person in the United States to act as his agent for
the purpose of rendering income tax returns, the fiduciary shall be
relieved from the necessity of filing a return in behalf of the bene-
ficiary and from paying the tax. In such a case the fiduciary shall
make a return on Form 1041 and attach thereto a copy of the notice
of appointment. The fiduciary shall make a return on Form 1042
of the tax at 10 percent on the entire amount of the income payable
to the beneficiary, except that in the case of a beneficiary, resident of
Canada, the rate shall be 5 percent. In addition to such return or
returns, the fiduciary shall make a return on Form 1041 for the estate
or trust, irrespective of the number of beneficiaries.

ArTt. 142-6. Time for filing return upon death, or termination of trust.—
A fter his appointment and qualification, an executor or administrator
may immediately file a return for the decedent without waiting for
the close of the taxable year. Upon the completion of the adminis-
tration of an estate and final accounting, an executor or administrator
may immediately file a return of income of the estate for the taxable
year in which the administration was closed. Similarly, upon the
termination of a trust, the trustee may immediately make a return
without waiting for the close of the taxable year. Any income return
required to be filed for a decedent covering the taxable year during
which the decedent dies, or for the year in which an estate is closed or
a trust terminated, is due on the 15th day of the third month follow-
ing the close of the taxable year during which the decedent dies,
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the estate is closed, or the trust is terminated, which date shall also
be the due date for payment of the tax or the first installment thereof
if payment is made under the provisions of section 56(b). The pay-
ment of the tax before the end of the taxable year under such circum-
stances does not relieve the taxpayer from liability for any additional
tax found to be due upon income of the taxable year. (See sections
57 and 272.)

The domiciliary representative is required to include in the return
rendered by him as such domiciliary representative the entire income
of the estate. Consequently the only return required to be filed by
the ancillary representative is on Form 1041, which shall be filed
with the collector for his district and shall show the name and address
of the domiciliary representative, the amount of gross income received
by the ancillary representative, and the deductions to be claimed
against such income, including any amount of income properly paid
or credited by the ancillary representative to any legatee, heir, or
other beneficiary. If the ancillary representative for the estate of a
nonresident alien is a.citizen or resident of the United States, and the
domlcllmry representative is a nonresident alien, such ancxllary repre-
sentative is required to render the return otherwise required of the
domiciliary representative.

SEC. 143. WITHHOLDING OF TAX AT SOURCE.
(a) Tax-free covenant bonds.—

(1) REQUIREMENT OF WITHHOLDING.—In any case where bonds,
mortgages, or deeds of trust, or other similar obligations of a
corporation, issued before January 1, 1834, contain a contract or
provision by which the obligor agrees to pay any portion of the
tax imposed by this title upon the obligee, or to reimburse the
obligee for any portion of the tax, or to pay the Interest without
deduction for any tax which the obligor may be required or
permitted to pay thereon, or to retain therefrom under any law
of the United States, the obligor shall deduct and withhold a
tax equal to 2 per centum of the interegst upon such bonds,
mortgages, deeds of trust, or other obligations, whether such
interest is payable annually or at shorter or longer periods, if
payable te an individual, a partnership, or a foreign corporation
not engaged in trade or business within the United States and
not having any office or place of business therein: Provided,
That if the llability assumed by the obligor does not exceed 2
per centum of the interest, then the deduction and withholding
shall be at the following rates: (A) 10 per centum in the case
of a nonresident alien individual (except that such rate shall be
reduced, in the case of a resident of a contiguous country, to
such rate, not less than § per centum, as may be pravided by
treaty with such country), or of any partnership not engaged
in trade or business within the United States and not having
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any office or place of business therein and composed in whole
or in part of nonresident aliens, (B) in the case of such a
foreign corporation, 15 per centum, and (C) 2 per centum in
the case of other individuals and partnerships: Provided further,
That if the owners of such obligations are not known to the
withholding agent the Commissioner may authorize such deduc-
tion and withholding to be at the rate of 2 per centum, or, if
the lability assumed by the obligor does not exceed 2 per centum
of the interest, then at the rate of 10 per centum.

(2) BENEFIT OF CREDITS AGAINST NET INCOME—Such deduction
and withholding shall not be required in the case of a citizen
or resident entitled to receive such interests, if he flles with the
withholding agent on or before February 1 a signed notice in
writing claiming the benefit of the credits provided in section
25 (b); nor in the case of a nonresident alien indlvidual if so
provided for in regulations prescribed by the Commissioner under
section 215.

(3) INCOME OF OBLIGOR AND OBLIGEE.—The obligor shall not be
allowed a deduction for the payment of the tax imposed by this
title, or any other tax pald pursuant to the tux-free covenant
clause, nor shall such tax-+be Included In the gross Income of
the obligee.

(b) Nonresident aliens.—All persons, in whatever capacity acting, in-
cluding lessees or mortgagors of real or personal property, fiduciaries,
employei‘s. and all officers and employees of the United States, having
the control, receipt, custody, disposal, or payment of interest (except
interest on deposits with persons carrying on the banking business
paid to persons not engaged in business in the United States and not
; having an office or place of business therein), dividends, rent, salaries,
H wages, premiums, annufties, compensations, remunerations, emolu-
% ments, or other fixed or determfinable annual or periodical gains, profits,
1 and income (but only to the extent that any of the above items con-
stitutes gross income from sources within the United States), of any
nonresident allen individual, or of any partnership not engaged in
trade or business within the United States and not having any office
or place of business therein and composed In whole or in part of non-
resident aliens, shall (except in the cases provided for in subsection
(a) of this section and except as otherwise provided In regulations
prescribed by the Commissioner under section 216) deduct and with-
hold from such annual or periodical gains, profits, and income a tax
equal to 10 per centum thereof, except that such rate shall be reduced,
in the case of a nonresident alien individual a resident of a contingu-
ous country, to such rate (not less than 5 per centum) as may be
provided by treaty with such country: Provided, That no such deduc-
tion or withholding shall be required in the case of dividends paid by
a foreign corporation unless (1) such corporation is engaged in trade
or business within the United States or has an office or place of busi-
ness therein, and (2) more than 85 per centum of the gross income
of such corporation for the three-year perlod ending with the close
of its taxable year preceding the declaration of such dividends (or
for such part of such perfod as the corporation has been iIn existence)
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was derived from sources within the United States as determined
under the provisions of section 119: Provided further, That the Com-
missioner may authorize such tax to be deducted and withheld from
the interest upon any securitles the owners of which are not known
to the withholding agent. Under regulations prescribed by the Com-
missioner, with the approval of the Secretary, there may be exempted
from such deduction and withholding the compensation for personal
services of nonresident alien individuals who enter and leave the
United States at frequent intervals.

(¢) Return and payment.—Every person required to deduct and with-
hold any tax under this section shall make return thereof on or before
March 16 of each year and shall on or before June 15, in lieu of the
time prescribed in section 66, pay the tax to the official of the United
States Government authorized to recelve it. Every such person is
hereby made liable for such tax and is hereby indemnified agalnst the
claims and demands of any person for the amount of any payments
made in accordance with the provirions of this section.

(d) Income of recipient.—Income upon which any tax is required to
be withheld at the source under this section shall be included in the
return of the recipient of such income, but any amount of tax so with-
held shall be credited against the amount of income tax as computed
in such -return.

(e) Tax paid by recipient.—If any tax required under thls section to
be deducted and withheld is paid by the reciplent of the income, it
shall not be re-collected from the withholding agent; nor in cases In
which the tax is so paid shall any penalty be Imposed upon or col-
lected from the reciplent of the income or the withholding agent for
fallure to return or pay the same, unless such faflure was fraudulent
and for the purpose of evading payment. '

(f) Refunds and credits.—Where there has been an overpayment of
tax under this section any refund or credit made under the provi-
sions of section 322 shall be made to the withholding agent unless the
amount of such tax was actually withheld by the withholding agent.

Arr. 143-1. Withholding tax at source.—(a) Withholding in gen-
eral—Withholding of a tax of 10 percent is required in the case of
fixed or determinable annual or periodical income paid to a non-
resident alien individual (even though such individual is engaged in
trade or business within the United States or has an office or place of
business therein) or to a nonresident partnership, composed in whole
or in part of nonresident alien individuals, except (1) income from
sources without the United States, including interest on deposits with
persons carrying on the banking business paid to persons not engaged
in business in the United States and not having any office or place of
business therein, (2) interest upon bonds or other obligations of a
corporation containing a tax-free covenant and issued before January
1, 1934 (but see paragraph (b) of this article), (3) dividends paid by
& foreign corporation unless (A) such corporation is engaged in trade
or business within the United States or has an office or place of busi-
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ness therein, and (B) more than 85 percent of the gross income of
such corporation for the 8-year period ending with the close of its
taxable year preceding the declaration of such dividends (or for such
part of such period as the corporation has been in existence) was
derived from sources within the United States, as determined under
the provisions of section 119, (4) dividends distributed by a corpo-
ration organized under the China Trade Act, 1922, to a resident of
China, and (5) except that such rate of 10 percent shall be reduced,
in the case of a resident of a contiguous country, to such rate, not
less than § percent, as may be provided by treaty with such country.
Under the regulations prescribed pursuant to the tax convention
between the United States and Canada, the rate of tax to be with-
held at the source has been reduced to 5 percent in the case of resi-
- dents of Canada. (See page 668 of the Appendix to these regu-
lations.) o

The tax must be withheld at the source from the gross amount of
any distribution made by a corporation, other than a nontaxable
distribution payable in stock or stock rights or a distribution in par-
tial or complete liquidation, without regard to any claim that all or
a portion of such distribution is not taxable. Appropriate adjust-
ments, if any, will be made upon the filing of claims for refund.

The tax need not be withheld on accrued interest paid in connection
with the sale of bonds between interest dates.

A tax of 10 percent must be withheld from interest on bonds or
securities not containing a tax-free covenant, or containing a tax-free
covenant and issued on or after January 1, 1934, if the owner is

"unknown to the withholding agent, except where such interest repre-
sents tncome from sources without the United States.

For withholding in the case of income paid to nonresident foreign
corporations, see article 144-1.

Resident or domestic fiduciaries are required to deduct the income
tax at the source from all fixed or determinable annual or periodical
gains, profits, and income of nonresident alien beneficiaries, to
the extent that such items constitute gross income from sources within
the United States. Bond interest, dividends, or other fixed or deter-
minable annual or periodical income paid to a nonresident alien
fiduciary is subject to withholding even though the beneficiaries of
the estate or trust are citizens or residents of the United States.

The income of a trust created by a nonresident alien individual and
_taxable to the grantor under the provisions of section 166 or 167 is
subject to withholding even though the beneficiaries of such trust are
citizens or residents of the United States, and regardless of whether
the beneficiaries are exempt from income tax.

Art. 143-1 § 143

375

A debtor corporation having an issue of bonds or other similar
obligations which appoints a duly authorized agent to act in its
behalf under the withholding provisions of the Act, is required to
file notice of such appointment with the Commissioner of Internal
Revenue, Sorting Section, Washington, D. C., giving the name and
address of the agent.

If, in connection with the sale of its property, payment of the:
bonds or other obligations of a corporation is assumed by the assignee,
such assignee, whether an individual, partnership, or corporation,
must deduct and withhold such taxes as would be required to be
withheld by the assignor had no such sale or transfer been made.

For determining income from sources within the United States, see
section 119.

As to who are nonresident alien individuals, see articles 211-2 and
901-8. For classification of foreign corporations, see articles 231-1
and 901-8. As to what partnerships are deemed to be nonresident
partnerships, see article 901-8.

For withholding in the case of dividends distributed by a cor-
poration organized under the China Trade Act, 1922, see articles
143-3 and 262-4. '

() Tax-free covenant bonds issued before January 1, 1934.—The
withholding provisions of section 143(a) (1) are applicable only to
bonds, mortgages, or deeds of trust, or other similar obligations
of a corporation which were issued before January 1, 1934, and
which contain a tax-free covenant. For the purpose of section
143(a) (1) bonds, mortgages, or deeds of trust, or other s‘milar
obligations of a corporation, are issued when delivered. If a broker
or other person acts as selling agent of the obligor the obligation is
issued when delivered by the agent to the purchaser. If a broker
or other person purchases the obligation outright for the purpose of
holding or reselling it, the obligation is issued when delivered to
such broker or other person.

In order that the date of issue of bonds, mortgages, or deeds of
trust, or other similar obligations of corporations, containing a
tax-free covenant may be readily determined by the owner, for the
purpose of preparing the ownership certificates required under ar-
ticles 143-1 to 143-9 the “issuing” or debtor corporation shall indi-
cate, by an appropriate notation, the date of issue or use the phrase,
“Issued on or after January 1, 1934,” on each such oblization or in
a statement accompanying the delivery of such obligation.

In cases where on or after January 1, 1934, the maturity date
of bonds or other obligations of a corporatior is excended, the bonds
or other obligations shall be considered to have been issued on or
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after January 1,1934. The interest on such obligations is not spb]ect
to the withholding provisions of section'143(a) but falls within the
class of interest described in section 143(b). o
In the case of interest upon bonds or other .obllgatlons of a corpo-
ration containing a tax-free covenant and issued befo?e Janut}x‘ry
1, 1934, paid to an individual, a ﬁ('luclary or a partnership, whgt er
resident or nonresident, withholding of a tax of 2 p?rcent‘ is re-
quired, except that if the liability assumed by the obligor in con-
nection with such a covenant does not exceed 2 percent-of the in-
terest, withholding is required at the? rate of 10 pert.:ent in the (;:a:se
of a nonresident alien, or a nonresndent. r.)artnersln;‘) composed in
whole or in part of nonresident alien individuals or 1.f the owner 1s
unknown to the withholding agent. The rates o.f withholding ap-
plicable to the interest on bonds or other f)bllgatlons of a corpora-
tion containing a tax-free covenant, and 1ssu¢?d b.efore. Janua;;y 1,
1934, are applicable to interest on suc.h obhgatlon.s issued by a
domestic corporation or a resident forelgp corporation. Howevetl',
‘withholding is not required in the case of interest payments on such
bonds or obligations if such interest is not to be .treated as income
from sources within the United States l_mder section 119(a) (1) (l?)
and the payments are made to a nom‘.emdent aheg or a partnersl.up
composed wholly of nonresident_ aliens. A nonreenfient forelg_n
corporation having a fiscal or paying agent in the U.mted States.ls
required to withhold a tax of 2 percent upon the interest on its
tax-free covenant bonds issued before January.l, 1934, paid to an
individual or fiduciary who is a citizen or l:esul.ent of_the Umte.d
States, or to a partnership any member of which is a citizen or resi-
dent, or to°an unknown owner. '
For withholding in the case of interest upon bonds or other: obli-
gations of a corporation containing a tax-free 90venant am.l issued
before January 1, 1934, paid to nonresident foreign corporations, see
article 144-1. o
Bonds issued under a trust deed containing a ta.x—free covenant are
treated as if they contain such a covenant. If neither the_ bonds nor
the trust deeds given by the obligor to secure them cor}tamed a tax-
free covenant, but the original trust deeds were mf)d-lﬁed prior to
January 1, 1934, by supplemental ag‘reemer}ts containing a tax-free
covenant executed by the obligor co'rporatlon.and the trusteg,-the
bonds issued prior to January 1, 1934, are sub]ec_t, to t!le provisions
of section 143(a), provided appropriate-authority exnsted‘for the
modification of the trust deeds in this manner. The authority must
"have been contained in the original trust deeds or actually secured
from the bondholders.
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In the case of corporate bonds or other obligations containing a
tax-free covenant, issued before January 1, 1934, the corporation pay-
ing a Federal tax, or any part of it, for someone else pursuant to its
agreement is not entitled to deduct such payment from its gross
income on any ground nor shall the tax so paid be included in the
gross income of the bondholder. The amount of the tax may never-
theless be claimed by the bondholder as a credit against the total
amount of income tax due in accordance with section 143(d). The
tax withheld at the source upon tax-free covenant bond interest in-
cluded in the income of an estate or trust and taxable to the bene-
ficiaries thereof (including the grantor of a trust subject to section
166 or 167) is allowable, pro rata, as a credit against (1) the tax
required to be withheld by the fiduciary from the income of nonresi-
dent alien beneficiaries and (2) against the total tax computed in the
returns of the beneficiaries required to make returns. In the case,
however, of corporate bonds or other obligations containing an appro-
priate tax-free covenant, the corporation paying for some one else,
pursuant to its agreement, a State tax or any tax other than a Federal
tax may deduct such payment as interest paid on indebtedness.

Arr. 143-2. Fixed or determinable annual or periodical income.—Only
fixed or determinable annual or periodical income is subject to with-
holding. The Act specifically includes in such income, interest, divi-
dends, rent, salaries, wages, premiums, annuities, compensations,
remunerations and emoluments. But other kinds of income are
included, as, for instance, royalties.

Income is fixed when it is to be paid in amounts definitely prede-
termined. Income is determinable whenever there is a basis of cal-
culation by which the amount to be paid may be ascertained. The
income need not be paid annually if it is paid periodically; that is to
say, from time to time, whether or not at regular intervals, That the
length of time during which the payments are to be made may be
increased or diminished in accordance with someone’s will or with
the happening of an event does not make the payments any the less
determinable or periodical. A salesman working by the month for
a commission on sales which is paid or credited monthly receives de-
terminable periodical.income. The share of the income of an estate
or trust from sources within the United States which is distributable,
whether distributed or not, or which has been paid or credited during
the taxable year to a nonresident alien beneficiary of such estate or
trust constitutes fixed or determinable annual or periodical income
within the meaning of section 143(b). The income derived from
the sale in the United States of property, whether real or personal,
is not fixed or determinable annual or periodical income. Such items

Art. 1432 § 143
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as taxes, interest on mortgages, or premiums on insurance paid to oz
for the ;ccount of a nonresident alien landlord by a _tenant,, pursulan
to the terms of the lease, constitute fixed or determinable annual or
iodical income. ) ' .
pef&l(:rhclaw—& Exemption from withholding.—Wltbhold.lng from .lntetr
est on' bonds or other obligations of corporations issued prior g
January 1, 1934, containing a tax-free covenant s}lall not be reqix(;.re .
in the cas:a of a citizen or resident if he files with the withho 1 Tg
agent when presenting interest coupons for payment, or 'x;iotta j;‘
than February 1 of the following year, an ownership certificate ;
Korm 1000 stating that his net income does not (.sxce_ed his persona
exemption and credit for dependents. To avoid inconvenience ;1
resident alien should file a certificate of residence.tf)in It*‘orrtr:) lt(})lq 8 (’;:’)1;1 1
i i d such certificates e -
ithholding agents, who shall forwa.r uch .
missioner ff Int,ern’al Revenue, Sorting Section, Washington, D. C,
i letter of transmittal. . ) _
w}'tr};n: income of domestic corporations and of resident foreign cor
tions is free from withholding. - .
poll;?lolwithholding from dividends paid by_ a corporation ox:ggngd
under the China Trade Act, 1922, is required unl.ess the d1v1der‘11 s
are treated as income from sources within the United States under
ion 119 and are distributed to— . ‘ .
secuOn(l) A nonresident alien other than a resident of China at the
time of such distribution; . . ‘
l (2) A nonresident partnership composed in w}.xole or in part
of nonresident aliens (other than a partnership resident in
ina) ; or ) _
Ch(l;;)i nonresident foreign corporation (other than a corpora
tion resident in China). _ -
Thcls salary or other compensation for personal services of a nont
resident alien individual who enters and leaves %he Umteq State:; a
frequent intervals, shall not be subject to defiucnon ?,nd withhol 11(11g
of income tax at the source, provided he is a resident of Canada
ico. * . .
or’Ii}llfl?;xfollowing items of fixed or determinable ann.ual or pequ.lcal
income from sources within the United States recexve_d by & c1tlz§n
of France residing in France, or a corpt.)ratxon.organgd. \mdexf- the
laws of France, are not subject to the withholding provisions of the
Revenue Act of 1938, since such income is exempt f.rom Federal l}r:-
come tax under the provisions of the tax convention betyveeg the
United States and France, signed April_ 27, 1932, and eﬁ‘e<‘:t1ve . anu-
-ary 1,1936 (see page 680 of the Appendix to these regulations) :

143
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(1) Amounts paid as consideration for the right to use patents,
secret processes and formulas, trade-marks, and other analogous
rights;

(2) Income received as copyright royalties; and

(3) Private pensions and life annuities.

The person paying such income should be notified by letter from
the French citizen or corporation, as the case may be, that the income
is exempt from taxation under the provisions of the convention and
protocol referred to above. Such letter from a citizen of France
shall contain his address and a statement that he is a citizen of
France residing in France. The letter from such corporation shall
contain the address of its office or place of business and a statement
that it is a corporation organized under the laws of the Republic of
France, and shall be signed by an officer of the corporation giving
his official title. The letter of notification or a copy thereof should
be immediately forwarded by the recipient to the Commissioner of
Internal Revenue, Sorting Section, Washington, D. C.

A nonresident alien individual not engaged in trade or business
within the United States and not having an office or place of business
therein at any time within the taxable year is subject to the tax
imposed by section 211(a) on gross income and is not entitled to any
personal exemption or credit for dependents. Although a nonresi-
dent alien individual who is engaged in trade or business within the
United States or has an office or place of business therein is entitled
to the personal exemption of $1,000 (and a credit for dependents if
he is a resident of Canada or Mexico), he is subject to the normal tax
and the surtax imposed by sections 11 and 12 of the Act by reason
of the provisions of section 211(b) and the benefit of the personal
exemption and credit for dependents may not be received by filing a
claim therefor with the withholding agent.

ART. 1434, Ownership certificates for bond interest.—In accordance
with the provisions of section 147(b), citizens and resident individ-
uals and fiduciaries, resident partnerships and nonresident partner-
ships all of the members of which are citizens or residents, owning
bonds, mortgages, or deeds of trust, or other similar obligations
issued by a domestic corporation, a resident foreign corporation, or
& nonresident foreign corporation having a fiscal agent or a paying
agent in the United States, when presenting interest coupons for
payment shall file ownership certificates for each issue of such obli-

gations regardless of the amount of the coupons,

In the case of interest payments on overdue coupon bonds, the
interest coupons of which have been exhausted, ownership certifi-

Art. 1434 § 143
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cates are required to be filed when collecting the interest in the same
manner as if interest coupons were presented for collection.

In all cases where the owner of bonds, mortgages, or deeds of trust,
or other similar obligations of a corporation is a nonresident alien, a
nonresident partnership composed ig whole or in part of nonresi-
dent aliens, a nonresident foreign corporation, or where the owner
is unknown, an ownership certificate for each issue of such obligations
shall be filed when interest coupons for any amount are presented for
payment. The ownership certificate is required whether or not the
obligation contains a- tax-free covenant. However, ownership cer-
tificates need not be filed by a nonresident alien, a partnership com-
posed wholly of nonresident aliens, or a nonresident foreign corpo-
ration in connection with interest payments on such bonds, mort-
gages, or deeds of trust or other similar obligations of a domestic or
resident foreign: corporation qualifying under section 119(a) (1) (B),
or of a nonresident foreign corporation.

The ownership certificate shall show the name and address of the
debtor corporation, the name and address of the owner of the obli-
gations, a description of the obligations, the amount of interest and
its due date, the rate at which tax is to be withheld, and the date
upon which the interest coupons were presented for payment.

Ownership certificates need not be filed in the case of interest pay-
ments on obligations of a State, Territory, or any political subdivi-
sion thereof, or the District of Columbia ; or obligations of a corpo-
ration organized under Act of Congress, if such corporation is an
instrumentality of the United States; or the obligations of the United -
States or its possessions. (See section 22(b) (4).) Ownership certifi-
cates are not required to be filed in connection with interest payments
on bonds, mortgages, or deeds of trust, or other similar obligations
issued by an individual or a partnership. Ownership certificates are
not required where the owner is a domestic corporation, a resident
foreign corporation, or a foreign government.

When interest coupons detached from corporate bonds are received
unaccompanied by ownership certificates, unless the owner of the
bonds is known to the first bank to which the coupons are presented
for payment, and the bank is satisfied that the owner is a person who
is not required to file an ownership certificate, the vank shall require
of the payee a statement. showing the name and address of the person
from whom the coupons were received by the payee, and alleging that
the owner of the bonds is unknown to the payee. Such statement

shall be forwarded to the Commissioner with the monthly return on
Form 1012. Thé bank shall also require the payee to prepare a cer-
tificate on Form 1001, crossing out “owner” and inserting “payee” and

Art. 143—4 ' § 148
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:2rtz:isntghth; amox;nthof the interest on line 8, and shall stamp or write
e face of the certificate “St i i
noross o face o atement furnished,” adding the
Ownership certificates are required i i
: quired in connection with interest pay-
{xfnents on r‘eglster‘ed bonds as in the case of coupon bonds except It)ﬁa};t
i ownerghlp ce_rtlﬁcates are not furnished by the owner of’ such bonds
ownership certificates must be prepared by the withholdi ’
Am; 143.—5. Form of certificate for citizens or residents.—For the pur-
pose of article 143—4, Form 1000 shall be used in preparing ownership
g«:;-h{icates of citizens or residents of the United States (individual or
i uciary), resident partnerships, and nonresident. partnerships all of
e fnembers of which Aare citizens or residents. If the obligations
are .xssued by.a nonre51'dent foreign corporation having a fiscal or
:)]?g:vntghagent in tge gmted States, Form 1000 should be modified to
. 6 name and address of the fiscal agent or the i i
.. a
ndiltlon to the name and address of the debtor corpgraytlixgi sgent in
for;im. 143-6. ?:‘orm of certificate for nonresident aliens, nonresident
b —in I;:orpor;.g:)olnsi alnd unknown owners.—For the purpose of article
, Form shall be used in preparing ownershi i
r s : certificate
;fh(r’xlznzem_dgnt aélex}s, () of nonresident partnersh?ps com(;:)s:d(?t)l
r in part of nonresident aliens, (c) of i i
cozpora;x{;)?lf’; and (d) where the owner i; u(nl){nowrlxl aresident foreign
_ Arr. . Return and payment of tax withheld —E i
;logr x:g:(r;ltashfaltlhmake on or before March 15 ar; an:::{ ;21};;}:101::;
of the tax withheld from interest on bonds i
; _ ! or ot} -
lg;ttt;):niooft }::ox('lg_)otrs:tlons. This return should be filed Wit(})l lte}reo(l:);;
r the district in which the withholdin i he
withholding agent shall also mak i o P, The
e a monthly return on F
on or before the 20th day of the month f i which the
; ollowing that for whi
:‘:lt:;:n b;sfmade.d '(Ii‘he ownership certificates, Fogrms 1000 :n&c}llotohle
orwarded to the Commissioner with the m )
( onthl
18‘13] of the formg as report interest from which the tax is toybere:vl;:lr:.
eld shopld be listed on the monthly return. While the forms re-
Eg;:éng "tl}tlereStt from which no tax is to be withheld need not bc;
on the return, the number of such for bmi
entered in the space provided. If For e modifen torod be
. m 1000 is modifi
name and address of a fiscal or paying agent in the Uili:;ldtgtsa}:z;v e
artl::cle 143-5), Form.s 1012 and 1013 should be likewise modified (see
o-t he:ext'ial:lersoxi r;qm(;-ed to deduct and withhold any tax from in;:ome
such bond interest shall make an annual
ret
to the collector on or before March 15 on Form 1042 s‘}lllt;:vit:er:}(i)f
:r:ounpdof tax reqmre:d to be withheld from each nom,'esident fliene
nresident, partnership composed in whole or in part of nonresident’

Art. 143-7

ng agent.
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aliens, or nonresident foreign corporation.to which income other
than bond interest was paid during the previous taxa'ble year. Form
1042 should be filed with the collector for the distrl.ct in v‘.rhlch the
withholding agent is located. Every United Stajces w1thhqldmg agent
shall make and file with the collector, in duplicate, an information
return on Form 1042B, for the calendar year 1938 and each subsequent
calendar year, in addition to the withholdi.ng return on Form 1042,
with respect to the items of income from which a tax of only 5 percent
was withheld from Canadian addressees, There shall be reported on
Form 1042B not only such items of income listed on Form 1042, but
also such items of interest listed on monthly returns on I‘?omf 1012,
including items of interest where the liability for withholding 1s'on}y
2 percent. In the case of corporations whose addres‘ses‘are .w1thm
Canada, only the fixed or determinable annual or pep(.)dlcal income
from sources within the United States consisting of dividends should
be reported. .

In every case the tax withheld must be paid to the collectg: on or
before Jine 15 of the following year. For penalties and additions to
the tax attaching upon failure to make such returns or such payments,
see sections 145 and 291. .

1f a debtor corporation has designated a person to act for it as
withholding agent, and such person has not withheld any tax from
the income nor received any funds from the debtor corporation to
pay the tax which the debtor corporation assumed in connection with
its tax-free covenant bonds, such person cannot be held liable for the
tax assumed by the debtor corporation merely by reason of‘such per-
son’s appointment as withholding agent. If a duly authorized ?vxth-
holding agent has become insolvent or for any other reason fails to
make payment to the collector of internal revenue of money depomted
with it by the debtor corporation to pay taxes, or money w1thhe'ld
from bondholders, the debtor corporation is mnot dlsch.arged of its
liability under section 143(a)(1), since the withholding agent is
merely the agent of the debtor corporatior.l. ‘

In any case where income is payable in any medium other than
money, the withholding agent shall not release the property so re-
ceived until it has been placed in funds sufficient to enable it to pay over
in money the tax required to be withheld with respect to such inc(-m.le.

Arr. 143-8. Ownership certificates in the case of fiduciaries and joint
owners.—If fiduciaries have the control and custody of more than one
estate or trust, and such estates and trusts have as assets bonds of
corporations and other securities, a certificate of ownership shall be
executed for each estate or trust, regardless of the fact that the bonds
are of the same issue. The ownership certificate should show the
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name of the estate or trust, in addition to the name and address of
the fiduciary. If bonds are owned jointly by two or more persons,
a separate ownership certificate must be executed in behalf of each
of the owners,

Agt. 143-9. Return of income from which tax was withheld.—The
entire amount of the income from which the tax was withheld shall
be included in gross income in the return required to be made by the
recipient of the income without deduction for such payment of the
tax but any tax so withheld shall be credited against the total income
tax as computed in the taxpayer’s return. (See, however, article
142-5.) If the tax is paid by the recipient of the income or by the
withholding agent it shall not be re-collected from the other, regard-
less of the original liability therefor, and in such event no penalty
will be asserted against either person for failure to return or pay the
tax where no fraud or purpose to evade payment is involved.

Tax withheld at the source upon fixed or determinable annual or
periodical income paid to nonresident alien fiduciaries is deemed to
have been paid by the persons ultimately liable for the tax upon such
income., Accordingly, if a person is subject to the taxes imposed by
section 11, 12, 13, or 14 upon any portion of the income of a nonresi-
dent alien estate or trust, the part of any tax withheld at the source
which is properly allocable to the income so taxed to such person shall
be credited against the amount of the income tax computed upon his
return, and any excess shall be credited against any income, war-
profits, or excess-profits tax, or installment thereof, then due from
such person, and any balance shall be refunded.

SEC 144. PAYMENT OF CORPORATION INCOME TAX AT SOURCE.

In the case of foreign corporations subject to taxation under this title
not engaged in trade or business within the United States and not having
any office or place of business therein, there shall be deducted and with-
held at the source in the same manner and upon the same items of income
a8 18 provided in section 143 a tax equal to 15 per centum thereof, except
that in the case of dividends the rate shall be 10 per centum, and except
that in the case of corporations organized under the laws of a contigu-
ous country such rate of 10 per centum with respect to dividends shall be
reduced to such rate (not less than 5 per centum) as may be provided by
treaty with such country ; and such tax shall be returned and paid in the
same manner and subject to the same conditions as provided in that sec-
tion : Provided, That in the case of interest described in subsection (a)
of that section (relating to tax-free covenant bonds) the deduction and
withholding shall be at the rate specified in such subsection.

Anrt. 144-1. Withholding in the case of nonresident ff)reign corpora-
tions.—A tax of 15 percent is required to be withheld in the case of
fixed or determinable annual or periodical income paid to a non-

Art. 1441 § 144



larry
Highlight

larry
Highlight

larry
Highlight

larry
Highlight

larry
Highlight

larry
Highlight

larry
Highlight


4 o LB TS

o bbb i i

g e

.

390

(¢) An alien who intends to depart from the United States and
whose taxable year has not been terminated by the Commissioner as
provided in section 146(a), and who is not in default in making any
return, or paying income, war-profits, or excess-profits tax under any
Act of Congress, may procure a certificate of compliance as provided
in section 146(e) by (1) appointing in writing on Form 934 an at-
torney in fact, resident in the United States, to make his income tax
return or returns for the taxable year current at the time of his
intended departure and for the next preceding taxable year (if not
already made), (2) making on Form 1040D a return of information
for his taxable year current at the time of his intended departure and
a return on that form for the next preceding taxable year where the
period for making the income tax return for the next preceding tax-
able year has not expired, and (3) either paying the estimated tax as
shown on the information return (Form 1040D), which will be
credited on account for the year covered by such return, or furnishing
security approved by the Commissioner that he will make the required
return or returns and pay the tax or taxes required to be paid. If
such security is approved and accepted and such further security with
respect to the tax or taxes covered thereby is given as the Commis-
sioner shall from time to time find necessary and require, payment of
such taxes may be postponed until the expiration of the time other-

wise allowed for their payment. The departing alien may furnish |

as security a surety bond on Form 1133 in an amount not exceeding
double the amount of tax for his taxable year current at the time
of his intended departure, and for the next preceding taxable year
(if not already paid), conditioned upon the making of his return or
returns for such year or years (if not already made), and the pay-
ment of any tax or taxes that may become payable for such year or
years together with any penalty and interest that may accrue thereon,
such bond to be executed by a surety or sureties approved by the
Commissioner. In lieu of such a surety bond, the taxpayer may fur-
nish as security a penal bond (Form 1133), approved by the Com-
missioner, secured by deposit of bonds or notes of the United States
equal in their total par value to an amount not exceeding double the
amount of the tax or taxes in respect of which the bond is furnished.
A form of a “certificate of compliance” is made a part of Form 1040D.
Bonds complying with the provisions of this article, if properly
execnted and with adequate surety, are approved, and may be ac-

Art. 146-1 ' § 146
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cepted in the name of the Commissioner, by the collector or internal
revenue agent in charge by signing the Form 1183 as follows:

- e e e o~

(Internal Revenue Agent in Charge.)

A corporation will not be accepted as a surety on such bond unless
the corporation holds a certificate of authority from the Secretary of
the Treasury as an acceptable surety on Federal bonds. If the surety
on the bond is an individual or individuals such bond shall not be
accepted until an investigation is made as to the financial and other
respongibility of such surety or sureties and such investigation shows
that the collection of the tax is amply secured by the bond.

SEC. 147. INFORMATION AT SOURCE.

(a) Payments of $1,000 or more.—All persons, in whatever capacity
acting, including lessees or mortgagors of real or personal property,
fiduciaries, and employers, making payment to another person, of inter-
est, rent, salaries, wages, premiums, annuities, compensations, remunera-
tions, emoluments, or other fixed or determinable gains, profits, and
income (other than payments described in section 148(a) or 149), of
$1,000 or more In any taxable year, or, in the case of such payments
made by the United States, the officers or employees of the United
States having information as to such payments and required to make
returns in regard thereto by the regulations hereinafter provided for.
shall render a true and accurate return to the Commissioner, under
such regulations and in such form and manner and to such extent as
may be prescribed by him with the approval of the Secretary, setting
forth the amount of such gains, profits, and income, and the name and
address of the recipient of such payment.

(b) Returns regardless of amount of payment.—Such returns may be
required, regardless of amounts, (1) in the case of payments of interest
upon bonds, morigages, deeds of trust, or other similar obligations of
corporations, and (2) in the case of collections of items (not payable
fn the United States) of interest upon the bonds of foreign countries
and interest upon the bonds of and dividends from foreign corporations
by persons undertaking as a matter of business or for profit the col-
lection of foreign payments of such interest or dividends by means of
coupons, checks, or bilis of exchange.

(¢) Recipient to furnish name and address.—When necessary to make
effective the provisions of this section the name and address of the
reciplent of income shall be furnished upon demand of the person
paying the income.

(a) Obligatioms of United States.—The provisions of this section shall
not apply to the payment of interest on obligations of the United States.

" Art. 146-1 § 147
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ARrT. 147-1. Return of information as to payments of $1,000.—All
persons making payment to another person of fixed or determinable
income of $1,000 or more in any calendar year must render & return
thereof to the Commissioner for such year on or before February 15
of the following year, except as specified in articles 147-3 to 147-5.
A return shall be made in each case on Form 1099, accompanied by
transmittal Form 1096 showing the number of returns filed, except
that the return with respect to distributions to beneficiaries of a trust
or of an estate shall be made on Form 1041 in lieu of Forms 1099 and
1096. The street and number where the recipient of the payment
lives should be stated, if possible. If no present address is available,
the last known post-office address must be given. Although to make
necessary a return of information the income must be fixed or deter-
minable, it need not be annual or periodical. (See article 143-2.)

Sums paid in respect of life insurance, endowment or annuity con-
tracts which are required to be included in gross income under articles
22(b) (1)~1, 22(b)(2)-1, and 22(b) (2)-2 come within the meaning

of the term “fixed or determinable income” and are required to be '

reported in returns of information as required by this article, except
that payments in respect of policies surrendered before maturity and
lapsed policies need not be reported.

Fees for professional services paid to attorneys, physicians, and
members of other professions come within the meaning of the term
“fixed or determinable income” and are required to be reported in
returns of information as required by this article.

For the purposes of a return of information, an amount is deemed
to have been paid when it is credited or set apart to the taxpayer
without any substantial limitation or.restriction as to the time or
manner of payment or condition upon which payment is to be made,
and which is made available to him so that it may be drawn at any
time, and its receipt brought within his own control and dispesition.

ArT. 147-2. Return of information as to payments to employees.—The
names of all employees to whom payments of $1,000 or over a year
are made, whether such total sum is made up of wages, salaries, com-
missions, or compensation in any other form, must be reported.
Heads of branch offices and subcontractors employing labor, who
keep the only complete record of payments therefor, should file re-
turns of information in regard to such payments directly with the
Commissioner. When both main office and branch office have ade-
quate records, the return should be filed by the main office. Amounts
distributed or made available under an employees’ trust governed by
the provisions of section 165 to any beneficiary in any taxable year, in
excess of the sum of his personal exemption and the amounts paid into

Art. 1472 § 147
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the fund by him, must be reported by the trustee. But see article
147-8. (See also article 22(a)-3.)

In the case of payments made by the United States to persons in its
service (civil, military, or naval) of wages, salaries, or compensation
in any other form, the returns of information shall be made by the
heads of the executive departments and other United States Govern-
ment establishments.

ART. 147-8. Cases where no return of information required.—Payments
of the following character, although over $1,000, need not be reported
in returns of information on Form 1089: ‘

(a) Payments of interest on obligations of the United States;

(5) Payments by a broker to his customers;

(¢) Payments of any type made to corporations;

(2) Bills paid for merchandise, telegrams, telephone, freight, stor-
age, and similar charges;

(¢) Payments of rent made to real estate agents (but the agent
must. report payments to the landlord if the amount paid during
the year was $1,000 or more) ;

(f) Payments made to alien employees serving in foreign countries
or payments representing earned income for services rendered with-
out the United States made to nonresident citizens entitled to the
benefits of section 116(a);

(g) Salaries and profits paid or distributed by a partnership to
the individual partners;

(%) Payments of salaries, or other compensation for personal serv-
ices aggregating less than $2,500 made to a married individual (citi-
zen or resident) ;

(¢) Payments of commissions made by fire insurance companies,
or other companies insuring property, to general agents, except when
specifically directed by the Commissioner to be filed ;

(7) Payments of income upon which income tax has been withheld
at the source and reported on Forms 1012, 1013, or 1042; and

(%) Amounts paid by the United States to persons in its service
(civil, military, or naval) as an allowance for traveling expenses,
including an allowance for meals and lodging, as, for example, a
per diem allowance in lieu of subsistence, and amounts paid as
reimbursements for traveling expenses.

If the marital status of the payee is unknown to the payor, or if
the marital status of the payee changed during the year (see article
25-7), or if the payee is a resident of Canada or Mexico, the payee
will be considered a single person for the purpose of filing a return
of information on Form 1099 with respect to payments of salaries or
other compensation for personal services.

Art. 147-3 § 147
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ART. 147-4. Return of information as to interest on corporate bonds.—
In the case of payments of interest, regardless of amount, upon bonds
and similar obligations of corporations, the ownership certificates,
when duly filed, shall constitute and be treated as returns of informa-
tion. (See article 143-5.)

ART. 147-5. Return of information as to payments to other than citi-
zens or residents.—In the case of payments of fixed or determinable
annual or periodical income to nonresident aliens (individual or
fiduciary), to nonresident partnerships composed in whole or in part
of nonresident aliens, or to nonresident foreign corporations (see
article 901-8), the returns filed by withholding agents on Form 1042
shall constitute and be treated as returns of information. (See sec-
tions 143 and 144.)

ART. 147-6. Foreign items.—The term “foreign items,” as used in
these regulations, means any item of interest upon the bonds of a
foreign country or of a nonresident foreign corporation not having a
fiscal or paying agent in the United States, or any item of dividends
upon the stock of such corporation.

ART. 147-7. Return of information as to foreign items.—In the case
of foreign items, an information return on Form 1099 is required to
be filed by the bank or collecting agent accepting the items for col-
lection, if the foreign item is paid to a citizen or resident of the
United States (individual or fiduciary), or a partnership any mem-
ber of which is a citizen or resident, and if the amount of the foreign
items paid in any taxable year to an individual, & partnership, or
a fiduciary is $1,000 or more. Such forms accompanied by Form
1096 should be forwarded to the Commissioner of Internal Revenue,
Sorting Section, Washington, D. C., on or before February 15 of each
year. The term “collection” includes the following: (a) The pay-
ment by the licensee of the foreign item in cash; (b) the crediting
by the licensee of the account of the person presenting the foreign
item; (c) the tentative crediting by the licensee of the account of the
person presenting the foreign item until the amount of the foreign
item is received by the licensee from abroad; and (d) the receipt
of foreign items by the licensee for the purpose of transmitting them
abroad for deposits. (See articles 147-1 and 147-3.)

ARrt. 147-8, Information as to actual owner.—~When the person re-
ceiving a payment falling within the provisions of the Act for infor-
mation at the source is not the actual owner of the income received,
the name and address of the actual owner or payee shall be furnished
upon demand of the individual, corporation, or partnership paying
the income, and in default of a compliance with such demand the
payee becomes liable for the penalties provided. (See section 145.)

Art. 147-8 § 147
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Dividends on stock are prima facie the income of the record owner

~ of the stock. Upon receipt of dividends by a record owner, he should

execute Form 1087 to disclose the name and address of the actual
owner or payee. Form 1087 should be filed with the Commissioner of
Internal Revenue, Sorting Section, Washington, D. C., not later than
February 15 of the succeeding year. Unless such a disclosure is
made, the record owner will be held liable for any tax based upon
such dividends. (See article 148-1.)

The filing of Form 1087 is not required (a) if the record owner is
required to file a fiduciary return on Form 1041, or a withholding re-
turn on Form 1042, disclosing the name and address of the actual
owner or payee, or (b) if the actual owner or payee is a nonresident
alien individual, foreign partnership, or foreign corporation and the
10 percent tax has been withheld at the source prior to receipt of the
dividends by the record owner. (See article 143-1.)

SEC. 148. INFORMATION BY CORPORATIONS.

(a) Dividend payments.—Every corporation shall, when required by
the Commissioner, render a correct return, duly verified under oath, of
its payments of dividends, stating the name and address of each share-
holder, the number of shares owned by him, and the amount of divi-
dends paid to him.

(b) Profits declared as dividends.—Every corporation shall, when re-
quired by the Commissioner, furnish him a statement of such facts
as will enable him to determine the portion of the earnings or profits
of the corporation (including gains, profits, and income not taxed)
accumulated Huring such periods as the Commissioner may specify,
which have been distributed or ordered to be distributed, respectively,
to its shareholders during such taxable years as the Commissioner
may specify.

(¢) Accumulated earnings and profits.—When requested by the Com-
missioner, or any collector, every corporation shall forward to him a
correct statement of accumulated earnings and profits and the names
and addresses of the individuals or shareholders who would be entitled
to the same if divided or distributed, and of the amounts that would
be payable to each.

(d) Contemplated dissolution or liguidation.—Every corporation shall,
within thirty days after the adoption by the corporation of a resolution
or plan for the dissolution of the corporation or for the liquidation of
the whole or any part of its capital stock, render a correct return to
the Commissioner, verified under oath, setting forth the terms of such
resolution or plan and such other information as the Commissioner
shall, with the approval of the Secretary, by regulations prescribe.

(¢) Distributions in liquidation.—Every corporation shall, when re-
quired by the Commissioner, render a correct return, duly verified
under oath, of its distributions in lquidation, stating the name and
address of each shareholder, the number and class of shares owned by
him, and the amount paid to him or, if the distribution is in property

Art. 147-8 § 148
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NONRESIDENT ALIENS

SUPPLEMENT H—NONRESIDENT ALIEN INDIVIDUALS

SEC. 211. TAX ON NONRESIDENT ALIEN INDIVIDUALS.

(a) No United States business or ofice.—

(1) GENERAL RULE—There shall be levied, collected, and pald
for each taxable year, in lieu of the tax lmposed by, sections 11
and 12, upon the amount received, by every nonresident alien
individual not enguged In trade or business within the United
States and pot having an office or place of business therein, from
sources within the United States as Interest (except Interest on
deposits with persons carrying on the banking business),
dividends, rents, salarles, wages, premiums, annuitles, compensa-
tions, remunerations, emoluments, or other flxed or determinable
annual or perlodical gains, profits, and Income, a tax of 10 per
centum of such amount, except that such rate shall be reduced,
in the case of a resident of a contiguous country, to such rate
(not less than 5 per centum) as may be provided by treaty with
such country. For incluslon in computation of tax of amount
specified in shareholder’s consent, see section 28.

(2) AGGREGATE MORE THAN $21,600.—The tax imposed by para-
graph (1) shall not apply to any Individual if the aggregate
amount received during the taxable year from the sources therein
specified is more than $21,600.

(3) RESIDENTS OF CONTIGUOUS COUNTRIES.—Despite the pro-
visions of paragraph (2), the provisions of paragraph (1) shall
apply to a resident of a contiguous country so Jong as there is in
effect a treaty with such country (ratified prior to August 28,
1987) under which the rate of tax under section 211(a) of the
Revenue Act of 1936, prior to its amendment by section 501(a)
of the Revenue Act of 1937, was reduced.

(b) United States business or office.—A nonresident allen individual
engaged in trade -or business in the United States or having an office
or place of business therein shall be taxable without regard to the
provigions of subsection (a). As used in this section, section 119, sec-
tion 143, section 144, and section 231, the phrase “engaged in trade or
business within the United States” includes the performance of per-
sonal services within the United States at any time within the taxable
year, but does not include the performance of personal services for &
nonresident alien individual, foreign partnership, or foreign corporation,
not engaged in trade or business within the United States, by a nonresi-
dent alien individual temporarily present in the United- States for a
period or periods not exceeding a total of ninety days during the taxable

§ 211
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yvear and whose compensation for such services does not exceed in the
aggregate $3,000. Such phrase does not fnclude the effecting of trans-
atctions in the United States in stocks, securities, or commodities through
a resident broker, commission agent, or custodian.

(¢) No United States business or office and gross income of more than
$21,600.—A nonresident allen individual not engaged in trade or busi-
ness within the United States and not having an office or place of
business therein who has a gross income for any taxable year of more
than $21,600 from the sources specified in subsection (a)(1l), shall
be taxable without regavd to the provisions of subsection (a)(1),
except that—

(1) The gross Income shall include only income from the sources
specified in subsection (a) (1) ;

(2) The deductions (other than the so-called “charitable de-
duction” provided in section 213(c)) shall be allowed only if and
to the extent that they are properly allocable to the gross income
from the sources specified in subsection (a) (1) '

(3) The aggregate of the normal tax and surtax under sections
11 and 12 shall, in no case, be less than 10 per centum of the gross
income from the sources specified in subsection (a)(1); and

(4) This subsection shall not apply to a resident of a contigu-
ous country so long as there is in effect a treaty with such coun-
try (ratified prior to August 26, 1987) under which the rate of tax
under section 211(a) of the Revenue Act of 1938, prlor to fits
amendment by section 501(a) of the Revenue Act of 1937, was

reduced.

ARrt. 211-1. Taxation of aliens in general.—For the purposes of the
Act alien individuals are divided generally into two classes, namely,
resident aliens and nonresident aliens. Resident aliens are in gen-
eral taxable the same as citizens of the United States, that is, a resident
alien is taxable on income derived from all sources including sources
without the United States. Nonresident aliens are taxable only on
income from sources within the United States. For classification of
nonresident aliens, see article 211-7.

Agr. 211-2. Definition.—A “nonresident alien ‘individual” means
an individual—

(a) Whose residence is not within the United States; and

(b) Who is not a citizen of the United States.

The term includes a nonresident alien fiduciary.

An alien actually present in the United States who 4s not a mere
transient or sojourner is a resident of the United States for pur-
poses of the ineome tax. Whether he is-a transient is determined by
his intentions with regard to the length and nature of his stay. A
mere floating intention, indefinite as to time, to return to another
country is not sufficient to constitute him a transient. If he lives in
the United States and has no definite intention as to his stay, he is
a resident. One who comes to the United States for a definite pur-

Art. 211-2 § 211
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pose which in its nature may be promptly accomplished is a tran-
sient; but if his purpose is of such a nature that an extended stay
may be necessary for its accomplishment, and to that end the ahe.n
makes his home temporarily in the United States, he becomes a resi-
dent, though it may be his intention at all times to return to his
domicile abroad when the purpose for which he came has been con-
summated or abandoned. An alien whose stay in the United States
is limited to a definite period by the immigration laws is not a resi-
dent of the United States within the meaning of this article, in the
absence of exceptional circumstances.

ART. 211-8. Alien seamen, when to be regarded as residents.—In order
to determine whether an alien seaman is a resident within the mean-
ing of the income tax law, it is necessary to decide whether the pre-
sumption of nonresidence is overcome by facts showing that he has
established a residence in the United States. Residence may be
established on a vessel regularly engaged in coastwise trade, but the
mere fact that a sailor makes his home on a vessel flying the United
States flag and engaged in foreign trade is not suffieient te establish
residence in the United States, even though the vessel, while carrying
on foreign trade, touches at American ports. An alien seaman may
acquide an actual residence in the United States within the rules ls:1d
down in article 2114, although the nature of his calling requires him
to be absent for a long period from the place where his residence is
established. An alien seaman may acquire such a residence at a
sailors’ boarding house or hotel, but such a claim should be carefully
scrutinized in order to make sure that such residence is bona fide.
The filing of Form 1078 or taking out first citizenship papers i.s
proof of residence in the United States from the time the form is
filed or the papers taken out, unless rebutted by other evidence show-
ing an intention to be a transient. The fact that a head taxhas.been
paid on behalf of an alien seaman entering the United States is no
evidence that he has acquired residence, because the head tax is pay-
able unless the alien who is entering the country is merely in transit
through the country. -

ART. 2114, Proof of residence of alien.—The following rules of evi-
dence shall govern in determining whether or not an alien within
the United States has acquired residence therein within the meaning
of the Act. An alien, by reason of his alienage, is presumed to be a
nonresident alien. Such presumption may be overcome—

(1) In the case of an alien who presents himself for determination
of tax liability prior to departure for his native country, by (a)
proof that the alien, at leagt six months prior to the date he so pre-
sents himself, has filed a declaration of his intention to become a citi-
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zen of the United States under the naturalization laws, () proof
that the alien, at least six months prior to the date he so presents him-
gelf, has filed Form 1078 or its equivalent, or (c) proof of acts and
statements of the alien showing a definite intention to acquire resi-
dence in the United States or showing that his stay in the United
States has been of such an extended nature as to constitute him a
resident ; .

(2) In other cases by (a) proof that the alien has filed a declara-
tion of his intention to become a citizen of the United States under
the naturalization laws, (b) proof that the alien has filed Form 1078
or its equivalent, or (¢) proof of acts and statements of an alien
showing a definite intention to acquire residence in the United States
or showing that his stay in the United States has been of such an
extended nature as to constitute him a resident.

In any case in which an alien seeks to overcome the presumption
of nonresidence under -(1) (¢) or (2)(¢), if the internal-revenue offi-
cer who examines the alien is in doubt as to the facts, such officer
may, to assist him in determining the facts, require an affidavit or
affidavits setting forth the facts relied upon, executed by some credi-
ble person or persons, other than the ilien and members of his fam-
ily, who have known the alien at least six months prior to the date
of execution of the affidavit or affidavits.

Art. 211-5. Loss of residence by alien.—An alien who has acquired
residence in the United States retains his status as a resident until
he abandons the same and actually departs from the United States.

An intention to change his residence does not change his status as a

resident alien to that of a nonresident alien. Thus an alien who has
acquired a residence in the United States is taxable as a resident for
the remainder of his stay in the United States.

Agr. 211-6. Duty of employer to determine status of alien employee.—
If wages are paid to aliens without withholding the tax, except as
permitted in article 143-3, in the case of a resident of Canada or
Mexico, the employer should be prepared to prove the status of
the alien as provided in the foregoing articles. An employer may
rely upon the evidence of residence afforded by the fact that an
alien has filed Form 1078, or an equivalent certificate of the alien
establishing residence. An employer need not secure Form 1078
from the alien if he is satisfied that the alien is a resident alien.
An employer who seeks to account for failure to withhold in the
past, if he had not at the time secured Form 1078 or its equivalent,

-is permitted to prove the former status of the alien by any compe-

tent evidence. The written statement of the alien employee may

Art. 211-6 § 211
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ordinarily be relied upon by the employer as proof that the alien
is a resident of the United States.

Agr. 211-7. Taxation of nonresident alien individuals.—For the pur-
poses of this article and articles 212-1, 213-1, 214-1, and 217-2,
nonresident alien individuals are divided into three classes: (1) non-
resident alien individuals not engaged in trade or business within
the United States and not having an office or place of business therein
at any time during the taxable year, and deriving in the taxable
year not more than $21,600 gross amount of fixed or determinable
annual or periodical income from sources within the United States;
(2) nonresident alien individuals not engaged in trade or business
within the United States and not having an office or place of busi-
ness therein at any time during the taxable year and deriving in
the taxable year more than $21,600 gross amount of fixed or determin-
able annual or periodical income from sources within the United
States; and (3) nonresident alien individuals who at any time during
the taxable year are engaged in trade or business in the United
States or have an office or place of business therein,

(a) No United States business or office—General rule—~A non-
resident alien individual within class (1) referred to in the preced-
ing paragraph is liable to the tax upon the amount received from
sources within the United States, determined under the provisions
of section 119, which is fixed or determinable annual or periodical
gains, profits, and income. For the purposes of section 211(a), the
term “amount received” means “‘gross income.” Specific items of
fixed or determinable annual or periodical income are enumerated in
the Act as interest (except interest on deposits with persons carrying
on the banking business), dividends, rents, salaries, wages, pre-
miums, annuities, compensation, remunerations, and emoluments, but
other fixed or determinable annual or periodical gains, profits, and
income are also subject to the tax, as, for instance, royalties. As to
the determination of fixed or determinable annual or periodical in-
come, see article 143-2. The items of fixed or determinable annual or
periodical income from sources within the United States received by
a citizen of France residing in France which are exempt from Federal
income taxation under the provisions of the tax convention between
the United States and France signed April 27, 1932, and effective
January 1, 1936 (see page 680 of the Appendix to these regulations),
are described in article 143-3.

The fixed or determinable annual or periodical income from sources
within the United States of a nonresident alien individual not en-
gaged in trade or business within the United States and not having
an office or place of business therein at any time during the taxable
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year and deriving in the taxable year not more than $21,600 gross
amount of fixed or determinable annual or periodical income from
sources within the United States, is taxable at the rate of 10 percent,
except that such rate shall be reduced, in the case of a resident of a
contiguous country, to such rate (not less than 5 percent) as may be
provided by treaty with such country. (See also article 212-1.)
Under the terms of the tax convention between the United States
and Canada, signed December 30, 1936, and effective January 1, 1936,
the tax at the rate of 10 percent imposed by section 211(a) is reduced
to 5 percent in the case of a nonresident alien individual who is a resi-
dent of Canada. (See page 668 of the Appendix to these regulations.)

(8) No United States business or office—Aggregate more than
$21600.—A nonresident alien individual within class (2) referred to
in the first paragraph of this article is, under the provisions of section
211(c), subject to tax only upon his fixed or determinable annual or
periodical income specified in section 211(a) determined under the
provisions of section 119, minus (1) the deductions properly allocable
to such income and (2) the so-called “charitable contributions” de-
duction provided in section 213(c). Such nonresident alien is en-
titled to the credits against net income allowable to an individual by
section 25, subject to the limitations provided in section 214. How-
ever, the tax thus computed under sections 11 and 12 shall in no such
case be less than 10 percent of the gross amount of such fixed or de-
terminable annual or periodical income from sources within the
United States. Nonresident alien individuals, residents of Canada,
are not affected by the provisions of section 211(c) or of this para-
graph but are (under the terms of the tax convention between the
United States and Canada) subject to tax under the provisions of
section 211(a) and the special provisions of paragraph (a) of this
article relating to such aliens.
. (¢) United States business or office—A nonresident alien individual
within class (3), referred to in the first paragraph of this article, s
%ot taxable at the rate of 10 percent upon the items of gross income
énumerated in section 211(a). The net income from sources within
the United States of such a nonresident alien individual (gross in-
come from sources within the United States minus the statutory de-
ductions provided in sections 23 and 213) less the credits against net
income allowable to an individual by section 25, is subject to the nor-
mal tax of 4 percent imposed by section 11 and the graduated surtax
imposed by section 12(b).

As used in sections 211, 119, 143, 144, and 231, the phrase “engaged
in trade or business within the United States” includes the perform-
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ance of personal services within the United States at any time within
the taxable year but does not include the performance of personal
services for a nonresident alien individual, foreign partnership, or
foreign corporation not engaged in trade: or business within the
United States by a nonresident alien individual temporarily present
in the United States for a period or periods not exceeding a total of
90 days during the taxable year and whose compensation for such
services does not exceed in the aggregate $3,000. Such phrase does
not include the effecting of transactions in the United States in stocks,
securities, or commodities (including hedging transactions) through
a resident broker, commission agent, or custodian. (See also article
212-1.)

Whether a nonresident alien has an “office or place of business”
within the United States depends upon the facts in a particular case.
The term “office or place of business,” however, implies a place for
the regular transaction of business and does not include a place where
casual or incidental transactions might be, or are, effected.

Neither the beneficiary nor the grantor of a trust, whether revocable
or irrevocable, is deemed to be engaged in trade or business in the
United States or to have an office or place of business therem, mere]y
because the trustee is engaged in trade or business in the United
States or has an office or place of business therein.

SEC. 212. GROSS INCOME.

(a) General rule.—In the case of a nonresident allen individual gross
income includes only the gross income from sources withiu the United
States.

(b) Ships under foreign flag.—The income of a nonresident allen indi-
vidual which consists exclusively of earnings derived from the opera-
tion of a ship or ships documented under the laws of a forelgn country
which grants an equivalent exemption to citizens of the United States
and to corporations organized in the United States shall not be in-
cluded In gross income and shall be exempt from taxation under this
title.

Art. 212-1. Gross income of nonresident alien individuals.—In general,
in the case of nonresident alien individuals “gross income” means
only the gross income from sources within the United States, deter-
mined under the provisions of section 119. (See articles 119-1 to
119-14.) The items of gross income from sources without the United
States and therefore not taxable to nonresident aliens are described
in section 119(c). As to who are nonresident alien individuals see
articles 211-2 to 211-6.

Income received by a resident alien from sources without the
United States is taxable although such person may become a non-
resident alien subsequent to its receipt and prior to the close of the
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taxable year. Conversely, income received by a nonresident alien
from sources without the United States is not taxable though such
person may become a resident alien subsequent to its receipt and
prior to the close of the taxable year.

(2) No United States business or office—The gross income of a
nonresident alien individual not engaged in trade or business within
the United States and not having an office or place of business therein
at any time during the taxable year, whether such alien comes w%th%n
section 211(a) or section 211(c), is gross income from sources within
the United States consisting of fixed or determinable annual or
periodical income. His taxable income does not include profits de-
rived from the effecting of transactions in the United States in
stocks, securities, or commodities (including hedging transactions)
through a resident broker, commission agent, or custodian, or profits
derived from the sale within the United States of personal property
or real property located therein.

(b) United States business or office—The gross income of a non-
resident alien individual who at any time within the taxable year
was engaged in trade or business within the United States or had
an office or place of business therein is not limited to the items of
gross income spec1ﬁed in section 211(a), but includes any item of
gross income which is treated as income from sources within the
United States, except those items which are exempt from taxation
by statute or treaty or which are not taxable by the Federal Govern-
ment under the Constitution. (See sections 22(b), 112, 116, 119,
and 212(b).)

In genera], any nonresident alien individual who performs per-
sonal services within the United States is considered as being en-
gaged in trade or business within the United States and therefore
his net income from sources within the United States, including his
compensation, is subject to the ndrmal tax of 4 percent and the sur-
tax. However, the phrase “engaged in trade or business within
the United States” does not apply to the personal services per-
formed within the United States for a nonresident alien individual,
foreign partnership, or foreign corporation, not engaged in trade
or business within the United States, by a nonresident alien indi-
vidual temporarily present in the United States for a period ov
periods not exceeding a total of 90 days during the taxable year
and whose compensation for such services does not exceed in the
aggregate $3,000. Such compensation is not income from sources

.within the United States. (See section 119(a)(8).) As to the ex-

clusion from gross income of the official compensation received by
employees of foreign governments see section 116(h).

Art. 212-1 § 212
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vided in paragraphs (2) and (8) of section 23(e) for losses not
connected with the trade or business are applicable in the case of
citizens entitled to the benefits of section 251. The provisions of that
article pertaining to the allowance to such nonresident alien indi-
viduals of deductions for contributions provided in section 23(o)
are also applicable in the cmse of such citizens. Corporations
entitled to the benefits of section 251 are allowed the same deductions
from their gross income arising from sources within the United States
as are allowed to domestic corporations to the extent that such
deductions are connected with such gross income, except that the
~go-called charitable contribution deduction allowed by section 28(q)
" is allowed whether or not connected with income from sources within
the United States. The proper apportionment and allocation of the
deductions with respect to sources within and without the United
States shall be determined as provided in section 119.
ART. 2516, Allowance of deductions and credits to citizens and domes-
tic corporations entitled to the benefits of section 251.—Unless a citizen of
the United States or a domestic corporation entitled to the benefits of

gection 251 shall file, or cause to be filed with the collector, a true ..

and accurate return of total income from sources within the United
States, the tax shall be ‘collected on the basis of the gross income
(not the net income) from sources within the United States. Where
such a citizen or corporation has various sourees of income within
the United States so that the total income calls for the assessment
of a tax, and a return of income was not filed by or on behalf of the
citizen or corporation, the Commissioner will cause a return of
income to be made and include therein the income of such-citizen or
corporation from all sources concerning which he has information,
and will assess the tax and collect it from one or more of the sources
of income of such citizen or corporation within the United States
without allowance for deductions or credits.

SEC. 252. CITIZENS OF POSSESSIONS OF UNITED STATES.

(a) Any Individual who i8 a citizen of any possession of the United
States (but not otherwise a citizen of the United States) and who
1s not a resident of the United States, shall be subject to taxation
under this title only as to Income derived from sources within the
United States, and in such case the tax shall be computed and paid
in the same manner and subject to the same conditions as in the
case of other persons who are taxable only as to income derived from
such sources.

(b) Nothing in this section shall be construed to alter or amend
the provisions of the Act entitled “An Act making appropriations
for the naval service for the fiscal year ending June 30, 1922, and
for other purposes”, approved July 12, 1921, relating to the imposition
of income taxes in the Virgin Islands of the United States.
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ARrrt. 252-1. Status of citizens of United States possession.—A citizen
of a possession of the United States (except the Virgin Islands), who
is not otherwise a citizen or resident of the United States, includ-
ing only the States, the Territories of Alaska and Hawaii, and the
District of Columbia, is treated for the purpose of the tax as if he
were a nonresident alien individual. (See sections 211-219.) For
Federal income tax purposes a citizen of a possession of the United
States who is not otherwise a citizen of the United States, is a citi-
zen of a possession of the United States who has not become a citizen
of the United States by naturalization. The fixed or determinable
annual or periodical income from sources within the United States
of a citizen of a possession of the United States who is treated as if
he were a mnonresident alien individual is subject to withholding.
(See section 143.)

For the purpose of this article citizens of the possessions of the
United States who are not otherwise citizens of the United States
are divided into two classes: (1) citizens of possessions of the United
States who at any time within the taxable year are not engaged in
trade or business within the United States and have no office or
place of business therein and (2) citizens of possessions of the
United States who at any time within the taxable year are engaged
in trade or business within the United States or have an office or
place of business therein. The provisions of articles 211-7 to 219-1,
inclusive, applicable to nonresident alien individuals not engaged
in trade or business within the United States and not having an
office or place of business therein are applicable to the citizens of
possessions falling within the first class, while the provisions of such
articles applicable to nonresident alien individuals who at any time
within the taxable year are engaged in trade or business within the
United States or have an office or place of business therein are
applicable to citizens of possessions falling within the second class.

The Act referred to in section 252(b) provides that income tax
laws then or thereafter in force in the United States shall apply to
the Virgin Islands, but that the taxes shall be paid into the treas-
ury of the Virgin Islands. Accordingly, persons are taxed there
under the provisions of the Revenue Act of 1938,
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