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But it was also proven, that he was, notwithstanding the swelling, now worth
450, and that the plaintiff had confessed that the defendant had offered to
rescind the contract before the suit was brought.

The jury again found a verdict for one cent damages; and the motion was for
a new trial, upon several grounds. But the ouly one relied upon was, that inas-
much as the Court set aside the same verdiot before given, upon similar testi-
mony, the Court will, for the reasons given for the new trial before, now order a
third trial. .

The opinion of the Court was delivered by Mr. Justice RicHARDSoN.

There can be no doubt that the plaintiff is entitled to a verdict, but for how
much is uncertain. It seemed unreasonable that the jury, upon such testimony,
should give but one cent, and a new trial was ordered.! But as two *juries [*519
have, upon the same testimony, drawn the same conclusion upon a matter
of fact; as they both have literally supported the law, in finding for the plain-
tiff; and as we can lay down no rule for measuring the verdict with precision ;
as the plaintiff has, in fact, not lost, but gained by the contract, substantial jus-
tice does not require that he should have a second new trial. He relies apon the
letter of his contract, not upon the actual loss he has suffered, and although he
is entitled to a verdict, yet, to what amount, is uncertain. For the opinion of
the witnesses was by no means imperative upon the jury, though, from the
strength of their testimony, it was just to afford a second opportunity for greater
consideration.

In such a case, I am disposed to say, with Lord Mansfield in Farewell v. Chuffey,
Burr. 54, ““a new trial ought to be granted to attain real justice ; but not to
gratify litigious passions upon every point of summum Jus.”’ . .

The judge, in that case, cites many instances of verdicts against both the strict
rule of law and the evidence, where the Court would not grant a second chance
of success to a hard action. And though I would not charge the plaintiff with
an unconscionable act in demanding his strict legal rights, yet his claim being
undefined in amount, and it being proven, that he would not give up his original
contract, and is a real gainer by it, I can perceive no sufficient reason for giving
him a third chance, not merely to recover a verdiot, but to augment his damages
%0 an amount which it does not appear he ever did actually sustain. The motion
i8, therefore, dismissed.

Corcock, Gaxtr, and Jorxsox, JJ., concurred.
Nott and M Cord, for the motion, Stark, contra.

! Ante, 186. See 6 Rich. 169.

DANIEL M‘CLARIN v. WiLsoN NESBIT.

Nothing but gold or silver is & legal tender, under the Constitation of the United
States.

Rule on the sheriff of Spartanburg district. . o
In this c:,s: :n :ﬁ:ntiog for 3—,8 had issued, with special direction to the
sheriff to receive in satisfaction thereof, only silver or gold. He proceel;led to
make the money, and received from the defendant the fall amount of the exe-
cution in cents, the coin of the United States, which he tendered to the plain-
tiff, who refused to receive the same, on the ground that they were not a legal

tender. i
l'll‘lf: Circuit Court decided that they were & legal tender, and discharged the
\

rule. . .
A motion was now made to reverse that decision, on the following grounds,

viz, :
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#520] *1. That nothing but gold or silver is a legal tender, under the Con-
stitation of the United States. Aund

2. That if Congress have the power under the Constitution to make any
other coin a legal tender, they have not done so, and therefore cents are not s
legal tender.

The opinion of the Court was delivered by

Huceg, J. Before I proceed to the consideration of the first and
principal ground in this case, I will briefly observe on the second, that if
Congress can create a legal tender, it must be by virtue of the * power to
coin money,” for nowhere in the Constitution is the power to make s
legal tender expressly given to them, nor is there any other power directly
given, from which the power to make a legal tender can be incidentally
deduced. If, however, the power to coin money include the power to
make a legal tender, the money coined, if not restrained by Congress,
must be a legal tender ; for, if this were not so, some farther act than
coining money would be necessary to making a legal tender; and for
that further act, there is no authority in the Constitution. I shall con-
clude, then, that cents coined by the United States, are a legal tender,
as they have not been restrained by Act, if it shall appear that the power
to coin money includes the power to make a legal tender. .

I shall now proceed to the consideration of the first ground,'wl}wh s,
in substance, a negation of the power to make a legal tender a8 incidental
to the power of coining money. . .

The Constitution of the United States is so elementary in its provi-
sions ; it is so unlike those instruments for which the common law has
provided rules of construction, that a Court must always feel itself embar-
rassed whenever called upon to expound any part in the smallest degree
doubtful. Subject it to the rules which govern penal statutes, sod it8
active energy, if not its vital principle, must be destroyed. Applytoit
the latitudinarian rules by which remedial statutes are constraed, and it
will be difficalt, if not impossible, to avoid the exercise of legislative dis-
cretion. There are indeed a few rules furnished by the Constitation
itself, and by cotemporaneous expositions sanctioned by subsequent
*521] *judicial decisions, or long acquiescence, that afford somethlng

like a limit to judicial discretion; but still there is left & fiel

sufficiently extensive to awaken the apprehensions of those who are habite-
ally governed by precedent. I have, however, the consolation to reflect,
that the opinion I am now about to pronounce, is not only sanctioned by
a majority of this' Court, but that there is a higher tribunal before ?vhwh
it may be reviewed, and by which it must be sanctioned, before it cal
become the law of the land ; a tribunal so well composed, as to promisé
the most satisfactory decision, and of jurisdiction so enlarged, 8s to insure
universal attention, Should it err, it would be soon known to those with
whom the ultimate power of correction is lodged, and who best know how
and when to apply it.

At common law, only gold and silver were a legal tender. 3 Inst:
6717. In England, copper farthings and halfpence were made 8 le .
tender under the value of sixpence, by proclamation of Charles 11, 80
by the 14 George 1II., c. 49, silver coin was limited as a legal te0-
der to sums under 251., and gold became the legal tender for all sums 0
aud above 251,
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In this State, where the common law has been expressly adopted, ante-
rior to all legislative and constitutional provisions on the subject, gold
and silver were the only legal tenders. On the 6th February, 1782, the
Legislatare passed the following Act : “ Whereas, bills of credit, or paper
money, issued either by the Legislature during the former government
under the King of Great Britain, or by the Provincial Congress, or by
the Legislature of this State, or by the Coutinental Congress, were made
and established by law, to be a good and legal tender in payment of all
debts and demands throughout this State; and whereas, at present, the
said laws are found inconvenient, Be ¢ enacted, that from and after the
passing of this Act, no bill or bills of credit, or paper currency whatever,
are deemed and received as a legal tender.” P. Laws, 306.” From the
passage of this Act to the adoption of the Constitution *of the 529
United States, the only legal tenders in this State were gold and A
silver, and those were so by virtue of the common law. Prior to the
adoption of the Constitution of the United States, the States respect-
ively, possessed and exercised jurisdiction over the * legal tender.” In
this State, auterior to the Act of 1783, the Legislatare, at different
periods, adopted different legal tenders ; and it is to be observed that so
completely was this power regarded as in the States, that when Congress
wished their bills to be a legal tender, they were obliged to apply to the
different States to have them so made, which was done in this State by
Act. This power, thongh much abused, was never denied to be in the
States, until the adoption of the Constitation. By the articles of con-
federation, agreed to in 1778, many years before the adoption of the
Constitution, the power of coining money and regulating the value, not
ouly of their own coin, but the coin struck by the different States, (see
4th sec. of the 9th article,”) was expressly given to Congress, and yet,
duoring the existence of the confederation, the States exercised jurisdic-
tion over the legal tender.

. It has been contended that, under the articles of confederation, Con-
gress did possess, by virtne of the power to coin, the power of making a
legal tender, although the States also possessed the power to make a legal
tender. In other words, the States possessed the power of declaring what
should be a legal tender; and yet Congress possessed: the power of
declaring that something else should be the legal tender. Would not
the existence of such powers involve as great an inconsistency, as that
Congress should have the power to establish a bank, and the States of
preventing or defeating its establishment ? If Congress did not possess
the power of creating a legal tender under the confederation, they do not
possess the power under the Constitution, for the grant in both instru-
ments is the same,—* to coin money.” The States have been limited in
their exercise of power over the legal tender *to gold and silver, [*523
but it does not follow, becanse power has been taken from the

States, it has been given to Congress. The States are prohibited from
passing ex post facto laws, impairing the obligation of contracts. Con-
gress, however, does not therefore possess the power of doing so. Con-
gress possesses no power that is not expressly given, or which, is not
necessary and proper to the carrying into execution of some power ex-

1 4 Stat. 508, 2 1 Stat. 156,
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pressly given. The people, then, have thought proper, and I think wisely,
to retain in their own hands, or, at least, to withhold from Congress and
the State governments, certain powers which appertain to sovereignty.
They have said neither shall grant a title of nobility, nor pass any bill of
attainder, or ex post facto law, impairing the obligations of contracts;
and if my construction of the Constitution be not incorreet, they have
farther said, that nothing but gold and silver coin shall be & legal
tender for the payment of debts. The langnage of the 10th section
of the 1st article, is, “no State shall make anything but gold and sil-
ver coin a legal tender in the payment of debts.” The language of the
5th clause of the 8th sec. of the 1st article is, * Congress shall have
power to coin money, and regulate the value thereof.” Construe the two
sections together, and the Constitation appears to intend to limit the
power of the States over the legal tender, to gold and silver, and to give
to Congress the power of coining gold and silver. This construction 13
farther supported by the two following considerations: 1.sOne of the
great objects which led to the adoption of the Constitation, was the aoui-
hilation of a spurious currency, which had for years afflicted the people
of this country. @ive to Congress the power of making a legal tender,
and you but change the hand from which the affliction is to proceed; 5o
construe the Constitution as to restrict the legal tender to go]fl and sil-
ver, and one of the great objects for which it was ordained is sccom-
plished. 2. The Constitution nowhere gives to Congress any control
x594] OVer contracts. It is, indeed, scrupulously *avoided. If, however,
they derive the power of making a legal tender from the power
of coining money, they indirectly obtain that which was intended to be
withheld. .
From every view I have been able to take of this subject, I am satié-
fied that it was not the intention of the framers of the Constitution, to
give to Congress the power of making money; they have only been
intrusted with the power of coining that which was money, gold and sil-
ver. The decision of the Circuit Court must, therefore, be reversed.

Corcock and RicHARDSON, JJ., concurred.
JonNsoN, J., dissented.

Norr, J. I concur in the conclusion of this opinion; but I am not
prepared to say that Congress may not make copper a tender.

Stark, for the motion. Davis, contra.
Bee 1 McC. 116, note.

JAMES RAINWATER, JR., v. Isaac DurHAM.

An infant is only liable in his contracts for necessaries, and a horse will not be
included in that denomination. (a) red.
Although an infant is liable for necessaries, yet only their value can be recoveret:

Motion for a new trial. This was an action of assumpsit, on & promissory
note, for ninety dollars, to which the general issue was pleaded.





