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Avcustus W. Swereanp and Forrer M. SWETLAND
vs. Davip M. Creicu and others.

A promissory note for £200, payable in current Ohis bank notes, is for a sum of money
certain, and negotiable.

Tais suit is by a|[Wrir or Error|to the Court of Common
Pleas of K~ox County, and reserved for decision in this Court.

The plaintiffs in error were the makers of a certain written
instrument, the foundation of the original action, which is i
the words and figures following : o a

4 .. ' - ““Srarra, Sept. 1st, 1841, .
LER

“ We promise to pay L. H. Newcomb, or order, two hundred dollars in cur-
rent Ohio bank notes, two years after date, for value received.

“A. W. SWETLAND,
“F. M. SWETLAND.”

And indorsed on its back, «“L. H. Newcomb.”

On this instrument, the defendants in error, the indorsees,
brought their action of assumpsit égainst. the plaintiffs in error.
The declaration contains a special count, founded on the in-
dorsement, and, also, the common counts for money'lent, had
and received, and on an account stated between the parties,

The plaintiffs in- error demurred specially to the first, and
plead the gencral issue of non-assumpsit to the other counts,’

The causes assigned for the demurrer, are, that the instru-
ment declared on is not a promissory note ; that it is not nego-
tiable, and that no consideration is averred for the indorsement.
The defendants in error joined in demurrer, and this issue of
law being submitted to the Court, the demurrer was overruled.

The issue of fact, as well as the assessment of damages on
the first count in the declaration, then being submitted to the
Court, the instrument before described was offered in evidence
by the defendants in error, in support of the common counts.

Swetland v, Creigh and others.

o5
ﬁt‘m err

%+ error excepted to the ruling and judgment of tt.xe Cour(ti. t
o Several errors are assigned upon the recorc? which nele)' nlo
"be noticed. They are mnot, apparently, relied upon by t‘le
unsel for the plaintiffs in error, as they are not alh'xded to 1nnt
‘their argument. The fifth assigm'nent is, that the mstrurr:::as
“declared upon and admitted in evidence 1s not such an on

authorized the assignees to sue in their own name. .

or. no other evidence being adduced ; and the plaintiffs
b

i}ancc & Smith, for Plaintiffs in error. -

To constitute bz‘i promissory note, it is necessary the ir?stru-
ment should be made payable in a sum of moncy certain.—
“Chi ills, 35 ; ’ 587. . .
¥ Chitty on Bills, 55 ; Swan’s Stat. ;
;s‘i note m;de payable in current bank notes, for a sum cer
3 ) ;
" fain any more than though payable in flour or pork? We can
see no distinction, in principle, Bank notes a.rc not mon:y,
for do they necessarily import a certain sum in money ; for,
1 below par. .
though current, they are often ,
;Voé are aware that a devise of all one’s money has b.een h?ld
® o include bank notes, but this is but carrying out the intention
f the devisor. 1 Roper, 3. . _
¢ In England, it has been decided that an action for money
had and recéived, will not lie against the finder of bank ggf:}:,
unless he has actually converted them into money. itty
on Bills, 556, and cases there cited.
But the preci i befo
But the precise question now
éided in the Courts of several of the States, and su'ch paper
held not to be negotiable, and for the reason that, being made
payable in bank notes, they were not for a sum of money ce;;-
tain. Jones v. Fales, 4 Mass. Rep. 245; Leiber ’v Good;‘tlc5 ,
5 Cowen Rep. 186; Large v. Kahn, 1 McCord’s Repé ” ;
McClarren v. Nesbit, 2 Nott & McCord’s Rep. _5191;4 Pc; t::t:’
v. I/incoln; 11 Vir. Rep. 268; "Irvinov v. Lowry, |
Rep. 293.

re the Court, has been de-

e . . - he Court ad- In Bask.
[¢] this proof t]le p]-)ultl“S n Crror ()bj(?CtG(l, but th o o o,
'tted the instrument, and gave _]ud:ymcm for the defends: 1846.
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