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concurring herein, its judgment is therefore reversed, and the canse remanded
for further proceedings in that court,

R (a) State v. Slater, 22 Mo. R. 464; State v. Ferguson, 29 Mo. R. 416. Instructions—3l Mo.
. 402,
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1. CRIMINAL LAW—Pr ACTICE—DEMURRER.—Where a defendant demurs to an indictment, and
his demurrer is overruled, the court cannot enter up judgment against him, and assess
his punishment; a piea should have been put in, and & trial had by a jury.

2. SaME.—In eriminal cases a demurrer is not considered as a confession of guilt,

ERROR TO PLATTE CIRCUIT COURT.

McBRIDE, J. | The defendant was indicted at the March term, 1842, of the
Platte Circuit Court, for a violation of the dram-shop law. At the July term
the defendant appeared by his attorney and filed his demurrer to the indjct-
ment, which having been overruled by the court, the court proceeded to assess
the fine, and enter judgment against the defendant. The question presented
on the record in this case has heretofore been decided by this court ; that is,
whether it is proper in a criminal case, where the defendant demurs to the
indictment, and his demurrer is overruled, for the court to assess the fine, and
enter judgment thereon. In Thomas v. The State, 6 Mo. R. 457, the court say,
“but the statute directs that in all cases where the defendant does not confess
the indictment to be true, a plea of not guilty shall be entered, and the same
proccedings shall be had, as if the defendant had formally pleaded.not guilty
to such indictment.”(7) “The law never contemplated that a man charged
criminally, means to confess the indictment to be true when he demurs; even
in civil cases the defendant who has a demurrer decided against him, is
allowed to withdraw his demurrer and plead. A jury should have been impan-
neled to find whether the defendant was or was not guilty.” The judgment of

the Circuit Court is reversed, and the cause remanded for further pro-
ceedings therein,

(a) Neales v, State, 10 Mo. R. 500; State v. Maeder, 11 Mo. R. 363; Austin v, State, 11 Mo,
%. li;;f, Lewis v. State, 11 Mo, R. 366; State v. Moody, 24 Mo. IR, 560; State v, Devlin, 25 Mo.
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1, CoxTRACTS—BoNDs AND NOTES.—A note payable ‘‘in the currency of thig State,”’ is pay-
able either in gold or silver coin, or in the notes of the Bunk of Misgouri,

2. SAME.—A note payable ‘‘in the current money of Missouri,’’ is puyable in gold or silver
coin alone,

. SAME—EKVIDENCE.—Where a note iz made payable ‘“in the currency of the State,’? it is not
competent to show by paro! testimony, that'it was understood by the purties to mean any
other than gold and Silver, or notes ot the Missouri Bank

. Lost INSTRUMENT.—The contents ofa wiitten instrument cannot be proven, until the loss
or destruction of the instrument is proven

» PRINCIPAL AND AGENT—DEMAND.—A priucipal cannot maintuin an action «gainst an agent
for money collected by him until & demand is made. "

- SAME.—Whether a demand has been made is & question for the jury. It muy be shown by
circumstances.

. SA)IE—TENDER.—A“hilugh a tender may be made and refused, the plaintiff is entitled to
Tecover his debt. The tender prevents the interest from ranning, and if the money be
brought inte court will save cnsts.

- BAME.—A tender need not be in constitutional coin, but will be gaod in bank notes, unless

objected to for that reason. If, however, the notes be depreciated, the refusal to accept
Wwill be presumed for that reason,
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ERROR TO RANDOLPH CIRCUIT COURT,

for Plaintiff. The plaintiff insists upon these points to
reverse

n€¢ judgment: 1, That evidence to prove witness’ understanding
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of the legal effects of a contract, to be different é‘r{b{m It{hgls'ubs;aritfif&g?lrgfgés
isi i t. Mo. R.515. 2. :fend-
of an absent contract, is illegal and incompeten ) . d
¥ inti demand is made, and no payment,
ant has collected money for plaintiff, and a f !
i st from refusal. 3. A demand may be
a recovery can be had, and for interes . : 2 Fhenemand may be
i . and is not to be proven in express terms. 4. oney
iineffg(ie:nd not received, upon suit the plau]]uﬁ" 1can rfectoveix;:hem}l)(xluiﬁlg‘i],paax;g
unless the money is in court upon the plea of tenc 2 X
698 over, judgment must go for the p]alpmfif. 1]3 Wae:((ll'issioét g‘.ii(rli‘ltl):tt]!ia%
i 5 > | articular day s §
note is payable in currency at a par ay, a ‘ on the
it is his v k the creditor for that purpose, he is
day by the payor, and it is his daty to see . or for that purpose he 1o
1 permitted subsequently to pay it in such currency w 0D St
;;:'Eetmg.t.i plea ofqtender made of such currency atter such day of payment,
is not good.

for Defendant. The defendant in errrolr réz}ies }lnp(ggut:le foll-
it H v o e i
itie tain the decision of the Circuit C : L
Jowing points and authorities to sus the Circult I
i i , t of the plaintiff in the collee
The defendant in this case was but the agen n the collction
i 4 ht to collect the game in the king
of the money in the note, and had a TIZNL 10 ¢ i) e v aadd i
'y q ! by the plaintiff, although nothing was s
currency contracted to be taken by ] iff, | nothing was 8aid in
i to be paid and received in dis e ;
the note about the kind of money agreec ved in discharge ;
i ’ sment to take currency, and the agent rece ]
T n of money aaroed to. by the principal, he is bound to receive
same kind of money agreed to be taken by principal, pound 10 reccive
Agency, 356. 2. In thiscase the
the same from the agent. Theobold on Ag icy, th he |lain
i i i i 2 kes a demand of the agent to ac ]
tiff has no right of action until he ma d 2 aE¢DL 10 Accour
i inci cei s this court in the cases of Benton v. 2,
This principle has been decided by t 01 e on . Crale,
; i 15. 3. There being no special instruc
2 Mo. R.189; Burton v. Collin, 3 Mo. R. 315. ! Do pecial Instruc.
i i i g > having transacted the business o b
tions to the agent in this case, and he h pusiness of, bis
incipal in t > try at that time, the pr
al in the usual manner observed in the country at t
gilln\f'ge)idbound, and the agent absolved from any liability, although a loss
ensued. Theobold on Agency, 356.

McBRIDE, J.

i i i justice of the peace in
ckrill brought his action before a jus .
do v Sgainst Kirk}?&trick, for money collected by the dt'f(,;ldallllt
fo the plaintiff, ‘where the defendant obtalined g.ud%mtgn;d;af}ré)r:g:i\guﬁ;vi[ng
inti ealed to the Circuit Cou_rt, where the defe I g
flzglglixtllg)tﬁlzphe plaintiff sued out his writ of error and has brought his case Lo
Lh?hceo}l(:]ti‘owing ig the evidence as preserved by the bill of exc.epktli(;ns, lt(?:cite
R. Denson testified that he was indeb]te_d gr;f l\gblfuggvz tnvs(')(ggr-e;rsaa;})lhe note
. igned by Noble to the plaintiff: tha 1 > A © paid
699 ?l’laesaarziiﬁﬁt *3% 1215, to the defendant, who had sa1;11%(;t/cct;ftgovlgﬁ§é;:)gé
id sai : i inoi k paper, except 1215 ‘
that he paid eaid note in Illinois ban cept cnts which ho
i i i i > he Springfield or Shawne
i specie : that it was paid in notes op t gfield or Shawnectow
%;lxgkm ;’I)is :mtc to Noble was payable in the currency of t.hlS &gtnteci”trl:;tcl;
was his understanding that the note was to be paid in th‘e cgmmbank e
of the country, and that Springfield, Shawneetown, lndla}].xl,) tct.i Dunk D Waé
was at that time the common currguciy of the country, but th
re Illinois paper than any other kind. ) . . . ock-
m(I)\'.LUoutes t&t%ﬁed, that about Junuary, 1842, he was (}OI?g{)lix(?utxgs;;:inCnﬁ i
1iil’s store in Huntsville, when defendant came tllel.‘(‘, (11’11} t?& d 1o Pt we,“
have collected or have got your money from Denson; pg{;’ o ind 11 & fow
or I am glad of it; that witness then went into an?tdcnt Iwﬁl ot Dy sy
minutes after, on his return, heard plaintiff say to defen h% tyo il not puy any
such price, or any such chargcs;fthat ﬁc 1:_1»(22?-3&20&:)“1955,.. e
¢ hich defendant made for collecting _money ¢
:cg:‘rl:tgfd ‘.'vlie did not see or hear defendant offer plaintifl any money, nor did
nt have any. . .
L My T, o syt bk P e
) . s ire nera s 1 A ¢ ’, X< s .
ga(r:’v?;l\?s (i;d:lfgt :?m(élr:ﬁ]éagoxglgy in Zircu]ation was principally Illinois, Ken-
T

m%*]?;'rglcﬁon the plaintiff asked the court to instruct the jury as follows:
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