or imbecility of mind, of course neither
he in his lifetime, nor those who suc-
ceeded him, are bound by any such
pretended contract. Insanity or im-
becility of mind destroys the will of
the contract, and takes from it its bind-
ing efficacy and force. There can be
no volition where there is neither
judgment nor consent; and him who
' expects to takeadvantage of this weak-
. ‘ness or aberration of mind, the law
" wisely restrains from doing so, and
holds the contract a mere nulity, or no,
contract at all. No two things can be
more widely separate than fraud and
insanity. They cannot exist together;
the one deserves the punishment of
“° the law; the other, its sympathy and
- protection; and so they have ever been
treated. If the receipt was given, and
the party executing it knew mnot what
" he did, the law holds it a nulity ab
énitio. On the other hand, if it was
7 executed in fraud, it is binding be-
tween the parties themselves and all
-who claim under them; and it is ab-
‘solutely void and of mo effect, as to
‘ creditors. This prineiple the defendant
‘bas been denied the advantage of.
* Judgment reversed and new (trial
awarded. -
" Qited: 19-660.

Lo DILLARD v. EVANRS,.

Words and terms used in agreement hetween in-
dividuals, must be taken in a general sense, and
not in a technical signification.

. In March, 1840, bank paper continued the com-
-4 " ‘mon medium of exchange, or ordinary circulation,
*. in Arkanses; and of this fact, the Court is bound
judicially to take notloe.
Therefore, a note of that date, payable in “com-
mon currency of Arkansas,” is 8 note peyable in
' Arkansas bank paper, and not in specie.

was an action of debt, tried in

] rashington Circuit Court, in No-

_wvember, A. D. 1841, before the Hon.

*176] Joseph M, Moge, one of the

. #Circuit Judges. John Dillard sued

Lew'is Evans, in debt, on a note, exe-
R i e

%

* DILLARD v. EvaNs., =

cuted March 17, 1840, and payable in
“eommon currency of Arkansas.” The
defendant demurred, on the ground
that the plaintiff had mistaken his
remedy, and the demurrer was sus-
tained, and judgment entered against
the plaintiff, who appealed to this
Court.

Puschal & Evans, for the appellant.

Walker, contra.

# By the Court— [x77*

Lacy,J. | Theinstrument bears date
on the 11th day of March, A. D. 1840,
and, at that period of time, bank paper

constituted the common medium of

exchange or ordinary cireulation for’
money, Bank issues are not, in the
constitutional sense of the term, lawful
money or Jegal coin. Gold and silver
alone are a legal tender in payment of
debts: and *the only true consti- [I78%
tutional currency known to the lays.
And, had specie or current coin be
common circulating medium
date of the note sued on, then §
of the contragt would hav# been re-
stricted exclusively to that circulation.
Buch was not the fact; and this court

is bound judicially to take notice of "

the kind of circulating medium that
was then in general use in the State.

And the bond sued orr should be con-

strued in reference to the existing state
of things at the date of its execution.
The parties contracting must be sup-
posed to use the terms in their agree
ment, in their ordinary and popular
acceptation, and not in theirstrict con-

stitutional sense, Words and terms,
when used in agreements between in-

dividuals, must be taken in a general

sense, and not in a tehnical significa- |
This is & rule of sound legal con-

tion.
struction, founded alike in justice and
in public policy ; and its application 0
the case now before the court willread
ily test and determine the case beforeé
us,

o YoL.

The terms * common currency 18

v 3

‘Arkansas,”’ at the date of the bond
sued on, unquestionably meant bank
notes or paper issues, which were then
the general and universal currency of
the State. Gold aud silver, or lawful
in, had, at that time, ceased to circu-
ate as money, and their place was sup-
plied by bank issues or paper mouey;
and, consequently, the parties to the
uit are presumed to have contracted,
with a full knowledge and understand-
ing of this state of things; and, there-
Te, it is both right and just that their
eontract should be governed by the
w@ import and meaning of the termns
Eaﬁ they themselves have thought
proper to attach to them.! This point
has been expressly decided, in a num-
ber of cases, by the Court of Appeals in
Kentcky. .McCord v. Ford, 3 Mon.,

166; Stricker, us adm's, v, Miller, 5 Lit.,
35. Inthe case of Chambers v. George,

b Lit,, 336, which was an action of peti-
n'and summonsgon a note, * payable
the currency,” Chief Justice BoyLe
he terms of the agreement to

ean bauk notes or paper issues at

ale of the contract; paper money

0, constituting the ordinary circu-

tion in that State, In this opinion

fully concur; and, consequently,

court below decided correctly in

staining the demurrer. The wvote

eﬁ on not'being ap obligation for the

ireet payment of money, of course an

fon of debt will not lie upon it.

e

1—4 note or ho ) .
nd payahle in ‘‘gond ourrent
m“’)'éﬁy of the State,” is puyable in gold or sliver. It
This grwwﬁu merely payable “in the currency of
v tie or “current hank paper of this Btate,”
e o rrent notes of the Stute,” while the State has
mb: T eurrency. Graham v, Adams, 5-261; pay-
:htesn Arkansas money,’’ s payable jn United
Tk coin. Wilburn ¥. Gireer, 6-255. lb '‘green-
MCk currency,” is payable in United States cur-
Burton v. Brooks, 23-215,

" TROWBRIDGE & JENNINGS V. SANGE

*TROWBRIDGE & JEN- |f
NINGS '

.V,
SANGER.

A writ of error lies to the refusal of the court he-
low to grant a new trial.

It is an inflexible rule of law, that written evi-
dence is of a higher grade than oral testimony ;
and, when a writing contains no ambiguity, o;t‘sl
testimony is not admissible to explain or piove it.

If the instrument be ambiguous, its defects may
be supplied, or its uncertainty explained. It {s
competent to prove the date of 3 receipt by oral tes-
timony, or show it by circuinstances connecte
with the transaction. - C

Dates and amounts of receipta are capable of
being proven orally. They are mere defects or
omissions, which may properly be supplied by other
proof than the instrument itself, The sdmission
of such testimony comports with the rule of written
evidence and goes far o uphold it

In an action against partrers, on an account, the.
partnership of the defendants must be proved.

was an action of assumpsit,
tried in Pulaski Circuit Court, in
September, A. D. 1841, before Hon.
John J. Clendenin, one of the Cirenit
Judges. : o
Banger sued Trowbridge & J ennings,
as partners, in assumpsit, on an acconnt °
for furniture, ete,, sold and delivered..
The case was tried on the pleas of non-
assumpsit, and set-off, and Sanger ob- "
tained & verdict for $519.12, R
The defendants then moved for a new
trial, on affidavits and certain papers,
and their motion being overruled, they
excepted, The bill of exceptions sets
out the evidence, in substance, as fol~
lows: The plaintiff’s only witness
proved the presentation by him to
Trowbridge of a bill, precisely like the
bill of partnership filed. Trowbridge -
cast up the bil}, and said that if Sanger
would deduct 100 he would pay it.
He claimed no other credits than those
allowed in the bill, but a deduction of
$100 for mattresses which were too
short. The bill was in the handwriting
of Sanger. Witness presented two billa,
but did not recollect their respective

(
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