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John K. Dodge and Horace E. Dodge, ap-
pellants, ». William H. Osborn, com- No. 306
missioner of internal revenue, on motionl™ """
to dismiss or affirm.

BRIEF FOR THE UNITED STATES.

STATEMENT.

This brief is filed by leave of court in all of the
above named cases. In two (No. 140, Brushaber,
and No. 359, Stanton) the appearance is ag amicus
curie. In four (Wo. 140, Brushaber; No. 359, Stan-
ton; and Nog, 313 and 396, the two Dodge cases) the
jurisdiction of the court below is challenged. Inde-
pendently of this jurisdictional feature, they all in-
vite various questions affecting the constifutional-
ity of section L1 of the act of Congress approved Oc-
tober 3, 1913 (38 Stat. 166, 181), known as the In-

come-Tax Act of 1913, This section is printed in
full as an appendix to this brief.

Cases No, 395 (T'yee Realty Co.), No. 140 (Bru-
shaber), and No. 359 (Stanton), involve corpora-

tion taxes; the others involve taxes of individuals.
No, 395 involves a realty, No. 140 a railroad, and

No. 359 a mining corporation. All three were or-
ganized for profit.

This brief will disecuss under appropriate gen-
eral headings every question deemed worthy of con-
sideration that has been argued in any of the briefs
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for appellants or plaintiffs in error, as if all the
questions were presented in a single case. It will
indicate as to each point discussed, the cases in

which it is urged.

ARGUMENT.
JURISDICTION.

- In No. 140 (Brushaber) and No. 359 (Stanton)
a stockholder seeks to restrain the corporation tax-
payer from voluntarily paying its tax. In Nos.
213 and 336 (the two Dodge cases) individual tax-
payers seek to restrain the collection of their taxes;
and the supplemental bill in No. 213, though filed
after payment of the tax, was yet filed before any
decision of the Commissioner on their appeal.
Division L of the Income-Tax Act of October 3,

1918, (38 Stat. 179) provides:

* ¥ % {he laws in relation to the assess-
ment, remission, collection, and refund of
internal revenue taxes, not heretofore spe-
cifically repealed, and not inconsistent with
the provisions of this section, are hereby ex-
fended and made applicable to all the provi-
sions of this section -and to the tax herein
imposed. |

Section 3224, R. 8., provides:

No suit for the purpose of restraining the
assessment or collection of any tax shall be

maintained 1n any court.
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Seection 3226, R. 8., provides:

No suit shall be maintained in any court
for the recovery of any internal * * #
tax alleged to have heen * * * Jqllegally
assessed or collected * ¥ * until appeal

shall have been duly made to the Commis-
sioner of Internal Revenue * * * anda

decision of the Commissioner has been had
thereing * ¥ * |

To avoid these statutes, in terms plainly forbid-

ding these four suits, appellants claim (1) that if

so read they would violate section 2, Article TT1, of
the Constitution, reading:

The judicial power shall extend to all cases
in law and equity arising under * *

the laws of the United States;and * * *
to controversies to which the United States
shall be a party; * * *
and (2) that they do not apply where there is utter
lack of jurisdiction to assess.

1. Sections 3224, R. 8., and 3226, R. 8., are constitu-
tional.

Though in effect since 1867 and 1866, respec-
tively, and otten applied by courts, these sections
are now for the first time assailed as unconstitu-
tional. They but follow and ecomplete the tax col-
lecting proeedure of the common law., Injunction
was not used In England nor in the colonies fo cor-
rect illegal taxation, Moreover, ‘¢ judicial power
does not necessarily embrace tax controversies.
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In Myrray’s Lessee v. Hoboken L. & I. Co., 18
How. 272, 282, this court said:

* ¥ * if may be added, that probably
there are few governmenty which do or can
permit their glaims for public taxes, either
on the citizen or the officer employed for
their collection or disbursement, to become
subjects of judicial controversy, according to
the course of the law of theland. Imperative
necessity has forced a distinetion between
such elaims and all others, which has some-
times been carried out by summary methods
of proceeding, and sometimes by systems of
fings and penalties, but always in some way
observed and yielded to.

In Nichols v. United States, T Wall. 122, the
court said:

See
lon 66.

It would be impossible for it (the Gov-
ernment) to collect revenue for its support,
without infinite embarrassment and delays, if
it wag stubject to civil processes the same as a
privateperson. (126.) * * ¥ The allow-
ing & suit at all, was an act of beneficence on
the part of the Government. As it had con-
fided to the Secretary of the Treasury the
power of deciding in the first instance on
the amount of duties demandable on any
specific 1mportafion, so it could hayve made
him the final arbiter in all disputes concern-
ing the same. (127.)

also United States v. Pacific B. B., 4 Dil-
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2. These procedural statutes apply to any tax, however
illegal and however the illegalily moy nyvise,

Though the assessment be under a law that may
be ultimately held invalid, a tox levied by officers

aceording to its mandate would be one levied under
color of office and its collection could not be re-
strained.

In Sayder v. Marks, 109 U. S. 189, this court
qaid :

Hence, when, on the addition to the sec-
tion, a ¢ tax?’ was spoken of, it meant that
which ig in a condition to be collected as a
tax and is claimed by the proper public
officers to be a tax, although on the other side
it is alleged to have been erronmeously or
illegally assessed. It has no other meaning
in gection 3224. There is therefore, no foree
in the suggestion that section 3224, in speak-
ing of a ¢ tax,” means only a legal tax; and
that an illegal tax is not a ** tax’” and so does
not fall within the inhibition of the statute
and the collection of it may be restrained,
(192.) * #* * ™he inhibition of 3224 ap-
plies to all assessments of taxes made under
color of their offices by internal revenue
officers charged with general jurisdiction
of the subject of assessing taxes against
tobaceo manufacturers. The remedy of a
suit to recover back the tax after it is paid is
provided by statute, and a suit to restrain its
collection is forbidden. The remedy so given
is exclusive and no other remedy can be sub-
stituted for it. Such has been the current of
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decisions in the circuit courts of the United
States, and we are satisfied it is a correct
view of the law. (Citing cases.) In Cheai-
ham v. Uwmited States, 92 U. S. 85, 88, and
again in State Railroad Taxz Cases, 92
U. 8. 575, 613, it was said by this eourt that
the system prescribed by the United States
in regard to both customs duties and internal
revenue taxes, of stringent measures, not
judicial, to collect them, with appeals 1o
specified tribunals, and suits to recover back
moneysillegally exacted, was a system of cor-
rective justice Intended to be complete and
enacted under the right belonging to the
Grovernment to prescribe the conditions on
which it would subject itself to the judgment
of the courts in the collection of its revenues.
In the exercise of that right it declares by
section 8224 that its officérs shall not be en-
Joined from collecting the tax eclaimed to
have been unjustly assessed when those offi-
cers, in the course of general jurisdiction
over the subject matter in question, have

made the assignment (assessment) and
claim that it is valid. (193-194.)

Some earlier eircuit court cases, opposed to the
Snyder case, supra, are commented on in Kinselt v.
Stephens, 18 Blatchf. 397, by Judge Blatehfoxd,
who later delivered the opinion in the Snyder case.

1t is now setiled that a tax can not be enjoined
because of 1its unconstitutiomality. Shelton .

Platt, 139 U. S. 591 ; Allen v. Pullman’s Palace Car
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(o,, 139 U. 8. 658, The only closs of cases falling
outside of the statute (3224 R. 8.) are thoge where-
in there is no color of authority for the assessment,
and even then additional eguities must intervene.
In these present cases the taxes have been gssessed
copfessedly under coior of law, for the main argu-
ment ig that the law requiring the assessment is
unconstitutional,

Notwithstanding a general assertion of the sort,
no facts are alleged indicating any greater danger
of multiplicity of suits, or clouds on titles, in con-
nection with the enforcement of these taxes, than
in the case of any other tax, Dows v. Chicago, 11
Wall, 108 ; Southern Raulway Co. v, King, 217 U, S.
524, 634, 536, That thousands of different tax-
payery would be forced to sue, each for his own
tax, does not constitute ¢ multiplicity.””? One indi-
vidual or a set of individuals must be compelled fo
institute many suils to establish a single or common
right before ¢ multiplicity *’ can arise.

These principles govern not only the Dodge cases,
but the Brushaber and Stanton cases as well, ¢ The
purpose ”’ of these two latter suits is to restrain the
collection of the income tax, else they necessarily
present buf moot guestions not reviewable by courts.
To be effective the relief must protect the corpora-
tion againgt any liability to pay the tax. Either the
injunction would be a good defense to the corpora-
tion against attempts of the collector to enforee the
tax, or it would be a mere brutum fulmen.
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On aceormt of the peculiar eirenmstances there
obtaining, the assumption of jurisdiction inthe Pol-
loek case (167 U. 8. 429) ean not be taken as au-
thority. In Straus v. Abrast Realty Co., 200 Hed.
327, Judge Veeder held that these statutes prevent
a suit by a stockholder against a corporation to re-
strain the latter from paying a Pederal tax; and
speaking of the Paollock case in Corbus v. Gold Min-
. ing Oo,, 187 U. 8. 455, 459, this court said:

But that case does not determine to what
extent a court of equity will permit a stock-
holder to maintain a suit nominally against
the sorparation but really for its benefit,

And on pages 461-463 this court applied the
principle laid down in Hawes v. Oghland, 104 U, S.
450, to a bill to restrain a corporation trom pay-
ing a tax, thereby confining the jurisdiction to
cases where the directors are clearly acting ulire
vires, or where they, or g majority of the stock-
holders, are threatening action in their own in-
terest to the detriment of the corporation, all of
which must appear by averment of specific facts
rather than by general allegation. Southern Baul-
way Co.v. King, supra. These bills do not negative
the possibility that the directors are acting in good
faith for what they believe to be the best inferest
of the corporation, and the mere threatened pay-
ment of a tax which some stockholder claims to be
unconstitutional is not an witra vires act.
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The supplemental bill in No. 213 (Dodge-Brady
case) even with the aid of Equity Rule 22 ean not
give the court belated jurisdiction, (a) because the
cause was never transferred to the law side of the
court as required by the rule, and without transfer
no jury trial eould have been had on any issue that
might afterwards have been joined upon any of
the matter averred in paragraphs VIII and XTI
and the first sentence of XII of the bill; (b) the
prayer for equitable relief was still confinued ; and
(¢) at the time of the filing of the supplemental
pill there had been no decision by the Commissioner
on the appeal taken by Dodge Brothers.

Assignment No. 1 (p. 5, additional hrief, Dodge-
Brady case, No. 213), complaining of a dismissal
without reservation, may not be considered, because
(1) it goes not, to the legal propriety, but only to the
form of dismissal, and no such error was assigned in
connection with the appeal when taken (R., 43);
and (2) appellants did not, in the court below,

either object to the form or apply to that court to
change the form of the decree.

The Government is insistent upon its contention
of lack of jurisdiction as to the cases affected there-
by, because it deems it important that complaining
taxpayers be, in the future, confined to proper pro-
cedure, to the end that the confusion and embax-

rassment otherwise resulfing to the revenue may
hereafter be avoided.
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THE MERITS.

I

LACYK OF UNIFORMITY CAN NOT BE SUCCESSFULLY
TRGED.

1. Tncome taxes. at least when laid on inecome derived
from real or personal property, are direct taxes, and

. therefore not subjeet to the uniformity rule, EX-
PRESSLY preseribed by the Constitution.

(a) Ttis settled that the uniformity requirement
of clause 1 of section 8 of Article I of the Constitu-
tion, is limited to duties, imposts, and excises, and
does not apply to direct taxes. Pollock v. F. L. &
T, Co., 157 U. 8., 557; Spreckels Sugar Refining
Co., v. McLean, 192 U. S. 897, 413; License Tax
Cases, 5 Wall. 462, 471. And the Pollock case (158
TU. 8. 601, 637), finally defermines that a tax on in-
come derived from either real or personal property
18 a direct tax. In none of the cases at bar does the
record affirmatively show that there is involved any
tax on income derived from any other source; for in
the Dodge cases, the return was on invested capital,
whether the partnership income be regarded as
from the plant (realty)or from the manufacture
and sale of automobiles (personalty). Therefore,
no question as to any other kind of income tax is
now before this court. Flint v. Stone Tracy Co.,
220 U. 8. 107, 177; Southern Ry. v. King, 217 U, S.
534 ; and Hatech v. Beardon, 204 UJ. S. 160 and cases,

(8) Apportionment being restricted to direct
taxes only (Flint v. Stone Tracy Co., supra 152,
the Sixteenth Amendment, in removing that restric-
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tion, recognized any tax upon income ¢ from what-
ever source derived ”’ as a direcet tax, and as such

subject to the apportionment rule unless specially
exempied.

In appellant’s brief in the Dodge-Osborn case
(No, 396), it is said:

That, decision (Pollock case) was anthori-
tative and fingl. The Sixteenth Amendment

recognizes it as a permanent interpretation
of the Constitution. (9.)

(¢) In their briefs in all these cases appellants
admit that the taxes here involyved are direct. Bri-
shaber brief, pages 14, 16,66-69 ; Dodge-Brady brief
(Baker), pages 20, 22; (Guthrie), pages 6, 10-12
(quoting and distinguishing the Flint case);
Dodge-Oshorn brief, page 9; Stanton brief, pages
3, 4, 36, 59, T4, 96, 114, 130, 136, 140; Thorne brief,
pages 19, 38, 45, 47.

#. The Constitntion imposes on the taxing power no
rule of INPLIED ox inherent uniformity.

Lf uniformity was an essential of every tax, then
the provision that *‘ all duties, ete, shall be uni-
form throughout the United States’’ might as well
have been omitted from the Comstitution. This
court, however, has repeatedly said that this ex-
press Hmitation, as well as that of apportionment,
found in clause 4 of section 9 of Axrt. 111 and clause
3 of section 2 of Axt. I, is vifal. In the Pol-
lock case, supra (157 U. S, 657), this couxt quotes
from the opinion of Mr. Chief Justice Chage
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iti the Liceiige Tax Cuées, 5 Wall, 462, 471, as fol-
lows: -

It is true that the power of Congress to
tax is a very extensive power. It is given
in the Constitufion; with only one exdeption
and only two qualificatrons. Congress can
not tax exports, and ¢ must impose direct
toaxes by the rule of apportionment, and
indirect tazes by the rule of uniformity.
Thus limited, and thus only, it reaches every
subjéct, and midij be exercised at discretion.

What language could more clearly express the
idea that the power is unlimited save by these two
qualifications? Referring to excises in Patton v.
Brady, 184 U. 8. 608, this court said:

The exercise of the power is therefore lim-
ited by the rule of uniforimity. The framers
of the Constitution, the people who adopted
it, thought that limitotion sufficient, and
courts maogy not add thereto. (622.)

See also McOray v. United States, 195 U, 8. 27}
Flint v. Stone Tracy Company, supra.

If they may tiot add to the express limitation of
uniformity in clause 1, supra, how may they add to
the express limitation of apportionment in clause
4, supra, an additional smplied requirement of uni-
formity: diid why was the requirement of umi-
foriity expressly inserted in the foimer clause,
and entirely omitted from the latter?
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Appelants in the Thorne brief (p. 39) quote Mr,
Cooley as follows:

And as all are alike protected, so all alike
should beaxr the burden.

In the text the sentence reads:

And as all are alike protected, so all alike
should bear the burden, :n proporfien to
the interext involved.

The underscored words dispense with absolute
equality, and preserve the right of selection of sub-
jects and classes of persons to be taxed. As uttered
by the author, the rule is correctly stated; as ex-
cised by appellant, 1t is not.

Hiquality of taxation as between individuals can
not be developed from either the ‘¢ equal protec-
tion ”’ or the ‘* due process »’ clauses of the Four-
teenth Amendment, because that amendment has no
application to the Federal Government; nor from
the Fifth Amendment, because that amendment in
nowise limits the faxing power of Congress. Bul-
lings v. Uwited States, 232 U. 8. 261, 282. More-

over, neither of these amendments would demand

any such result if they could be applied. This will
be elaborated later.

3. The rule of uniformity, wheve applicable, is not vio-
Ioted by either exemption, classification, or dis-
crimination unless these be so arbitrary and
outrageous as to indicate favoritism or prejudice.

Assume for the sake of argument a tax controlled
by the uniformity rule. The taxing power and the
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war power are the broadest powers of government.
Surely, if the former carries the right to destroy,
any mere hardship or illogical or unscientific appli-
cation can not defeat a taxing statute.

- In Knowlton v. Moore, 178 U. S. 41, this court,
speaking through the present Chief Justice, said:

* % * if a lawful tax can be defeated
because the power which is manifested by its
imposition may when further exercised be
destructive, it would follow that every lawful
tax would become unlawful, and, therefore,
no taxation whatever could be levied. (60.)

In Flmt v, Stone-Tracy Co., 220 U. S. 107, this
court, through Mr, Justice Day, said:

The argument, at last, comes to this: That
because of possible results, a power lawfully
exercised may work digsastrously, therefore
the courts must interfere to prevent its exer-

cise, because of the consequences feared. No
such authority has ever been vested in any

court. (169.)

The rule against discrimination applicable to
antitrust eases, rate-regulation cases, ete., is not the
correct measure of the limitation in this regard on
the taxing power. o

In Cook v. M cwshafll_(}*ou%ty, 196 U. S. 261, this
court, speaking of antitrust and rate regulation
cases, said: |

These cases, however, have but limited ap-

plication to laws imposing taxes where the
right of classification is held to permit of
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digerimination between different trades and
callings when not obwously excreised in o
spirtt of prejudice or favoritism. (Citing
cases.) (274.)

Again, speaking of the subject from the staud-

point of the taxing power, and in Nicol v. Ames,
173 U. 8. 509, this court said:

The guestion always is when a classifica-
tion is made, whether there is any reasonable
oround for it, or whethet it 18 only and sim-
ply arbitrary, bared upon to real distinetion
and entirely unnatural. (Citing cases.) If
the classification be proper and legal, then

there is the requisite uniformity in that re-
spect. (921.)

Mindful of these considerations, let us now see
how this court hag applied each, the express limita-
tion of uniformity in clause 1 of section 8 of the
Constitution, and the alleged tmplicd requirement
of umiformity sought fo be deduced from the Fifth

Amendment; or even through the Fifth, from the
Fourteenth Amendment,

A, The express uniformity clause of the Coustitution requires
only geographical and not intrinsic aniformity.,

It 18 no longer open to debate that the words,
‘ shall be uniform throughout the United States,’

in ¢lause 1, section &, Article T of the Constitution
require geographical uniformity only; and that the
latter term means not intrinsie equality operating
alike on all persong subject to a tax, but only like
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operation on those within the same class in every
part of the United States. |

In Kwnowlton v. Moore, supra, this court, eonstru-
ing the Legacy Tax of 1893 ,and speaking through
the present Chief Justice, states the opposing con-
tentions and the conclusions of the court as follows:

On the one gide the proposition is that
the command that duties, imposts, and ex-
cises shall be uniform throughout the United
States relates to the inherent and intrinsie
character of the tax; that it contemplates
the operation of the tax upon the property
of the individual taxpayer and exaels that
when an impest, duty, or excise is levied it
shall operate precisely in the same manner
upon allindividuals;that is to say, * * ¥
shall be equal and vmitorm in their operation
upon persons and property in the gense of
the meaning of the words ‘‘ equal and uni-
form,”’ as now found in the constitutions of
most of the States of the Union. The ¢on-
trary construction is this: That the words
‘“ uniform throughout the United States?”’
do not relate to the inherent character of the
tax as respects its operation on individuals,
but simply requires that whatever plan or
method Congress adopts for laying the tax
in question, the same plan and the same
method must be made operative throughout
the United States; that is to say, that wher-
ever a subject 1s taxed anywhere the same
must be taxed everywhere throughout the
United States, and at the same rate. (84.)

o * i3

2

9686—14
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By the resuit, then, of an analysis of the
history of the adoption of the Counstitution
it becomes plain that the words ““uniform
throughout the United States”” do not sig-
nify an intrinsie, but simply a geographical,
uniformity. (106.)

In Billings v. United States, 232 U. 8. 261, this
court, through the present Chief Justice, said:

It has been conclusively determined that
the requirement of uniformity which the
Constitution imaposes upon Congress in the
levy of excise taxes is not an intringic uni-
formity, but merely a geographical one,

(Citing the Flint, McCrea, and Knowlton
cases.) (282.)

B, Assuming also that the Fifth Amendment confrols the taxing
power——as it does not—and even that the “equal protection »
requirement of the Fourteenth Amendment mey be either vead

into or spelled ouf of the longuape of the Fifth Amendment—as

it may not—neither would operate fo forbid reasonable exemy-
tion, classification, or discrimination.

This court has twice, for argument’s sake mevely,
assumed. that which appellants apparently take as
the basis of the major part of their argument,
1. e, that the ‘‘ equal profection” clause is to
be treated asa part of the Fifth Amendment. Thus
considering the subject, it has decided (1) that the
Lmitation imposed on Congress by the Fifth Amend-
ment at most can not be greater than that imposed
on the States by the Fourteenth Amendment, and
therefore if the Fourteenth Amendment does not
operate to deprive the States of the power to ex-
empt or classify, no more can the Fifth Amendment
20 operate as against the General Government.

F
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In Dustret of Columbia v. Brooke, 214 T, S, 138,
this court, through Mr. Justice McKenna, said :

However, the question of the power of
Congress, broadly considered, fo discrimi-
nate in its legislation is not mecessary to
decide, for whether such power is expressly
or impliedly prohibited, the prohibition can
not be stricter or more extensive than the
HFourteenth Amendment is upon the States.
That Amendment is ungualified in its decla-
ration that a State shall not ““ deny to any
person within its jurisdiction the equal pro-
tection of the laws.”” Passing on that
Amendment, we have repeatedly decided—so
often that a citation of the cases is unneces-
sary—that it does not take from the States
the power of classification. And also that
such classification need not be either logically
appropriate or scientifically accurate. The
problems which are met in the government
of human beings are different from those
involved in the examination of the objects of
the physical world and assigning them to
their proper associates. A wide range of
diseretion, therefore, is necessary in legisla~
tion to make it practical, and we have often
said that the courts can not be made a refuge
from ill-advised, nnjust, or oppressive laws.
(150.)

And again in the Second Employers’ Laability
cases, 223 U. S. 1, this court, through Mr. Justice
Van Devanter, said:

But it does not follow that this classifica-
tion is violative of the ‘¢ due process of law
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clange of the Fifth Amendment. Even if it
be assumed that that claure 13 equivalent to

the ¢“ equal protection of the laws ™’ clange of
the Fourteenth Amendment, wlhich i« the

most that can be elatined for if here, it does
not take from Congress the power to c¢lassify,
nor does it condemn exertions of that power
merely becaure thev oceasion some in-
equalities. On the contrary, it admits of
the exercige of a wide diseretion in classify-
ing according to general, rather than minute,
distinetions, and vondemns what is done only
when it 18 without any reasonable basis, end
therefore is purely arbitrary. (52, 53.)

That the Fourteenth Amendment does not pre-
vent exemptions or classifications not arbitrory in
their nature is no longer an open question. Barrctl
v. State of Indiana, 229 U, S, 26, 29; International
Harvester Co. v, Missourt, 234 U. S. 199, 214, 215
Metropolis Theater Co. v. Cliteago, 228 U, 8. 61, 69;
Lindsley ~v. National Carbonte Gas Co., 220 U, 8.
61, 78.

Appellants rely on Sowthern Rwmilway Co. v.
Greene, 216 U, &, 400, in which case this court re-
fused to sanction a certain legislative classification.
Later, in the Billings cave, supry, when, a8 4ppears
from the reported synopsis of briefs there were
pressed upon this court the Lindslcy and Burrett
cases, su pra,on the one hand, and the Southicrn Rail-
way Co. case upon the other—though the latter, like
the Billings case, invelved diserimination in rate as
between a domestic and a foreign taxpayer—it up-
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held the principle of Lindsley and Barrett cases,
which we claim are controlling liere. The State
enactment involved in the Southern Railwey Co.
casé was held te violate the Fourteenth Amend-
ment; but the Federal powet involved in the Bil-
lings case was held to be unaffected by either the
Fourteenth or Fifth Amendments.

As to the power to exempt, this court in Gidbbons
v. Dhstrict of Columbia, 116 U. 8. 404, said: |

In the exercise of this power, Congress,
like any State legislature unrestricted by
constitutional provisions, may at its discre-
tion wholly exempt certain classes of prop-
erty from taxation or may tax them at a
Tower rate than other property. (408.)

Tn Beers v. Glynn, 211 U. 8. 477, this court

quoted from its opinion in Magoun v. Illinois Trust
& Savings Bank, 170 U. S. 299, as follows:

Nor do the exemptions of the statute ren-
der its operation unequal within the meaning
of the Fourteenth Amendment. The right to
make exemptions is involved in the right to
select the subject of taxation and apportion
the public burdens among them, and must
consequently be understood to exist in the
latwwmaking power wherever it has not in
terms been taken away. To some extent it
must exist always, for the seleetion of sub-
jects of taxation 1s of itself an exemption of
what is not selected. Cooley on Taxation,
200; see also the remarks of Mr. Justice
Bradley in Bell’s Gap Railroad v. Pennsyl-
venia, 134 U. S. 232, (482.)
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See also Weleh v, Cook, 9TU. 8. bdl; Home of the
Friendless v. Rouse, 8 Wall. 430; Salt Co. v. Fast
Saginaw, 13 Wall, 373.

Finally, noticing a single additional contention
advanced in one of appellants’ briefs, in connection
with alleged limitations on the Federal power of
faxation, we deem it sufficient to say that we feel
that nothing would be gained by discussing the dis-
tinction attempted fo he drawn by counsel in the
Brushaber brief (pp. 23-25) between so-valled
“ primary powers’’ of Congress and itr *¢ xecond-
ary or ancilary powers,”’

» (. Selection and elassification is an exclusive function of Con-

gress until its exercise becomes plainty the result of prejudice
or favorifism.

The largest latitude is allowed. Nothing short of
action so arbitrary as to clearly indicate favoritism
or prejudice will jusfify interference with & taxing
statute. Cooley on Constitutional Limitations,
third edifion, page 739, says:

The constitutional requirement of equality
and uniformity only extends to such objects
of taxation as the legislature shall determine
to be properly subject to the burden. The
power to determine the persons and the 0b-

jects to be taxed s trusted cxclusively to the
legistative department * % %,

In Pacific Insurance Co. v. Soule, T Wall, 433,
this court said:

Congress may prescribe the basis, fix the
rates, and require payment as if may deem
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proper. Within the limitg of the Constitu-
- tlon it 1s supreme in its action. No power
of supervision or confrol is lodged in either

of the other departments ot the Government.
(443.) |

!

- In McCray v. United States, 195 U. 8. 27, this

court, speaking through the present Chief Justice,

quoted from Veazie Bank v. Fenno, 8 Wall. 548, as
fifollows: 4

The power to tax may be exercised oppres-

sively upon persons but the responsibility of

the legislature is not to the courts but to the
people by whom its members are elected.
(67.) * * * The right of Congress to
tax within ifs delegated power being unre-
strained except as limited by the Constitu-
tion, it was within the authority conferred

on Congress to select the objects upon which
an excise should be laid. (61.)

In Treat v. White, 181 U. 8. 264, this court said:

The power of Congress in this discretion is
unlimited. (269.)

In the Flint case, supra, this court quoted from
Patton v. Brady, supra, as follows:

Tt is no part of the function of a court to
inquire into the reasonableness of the ex-
cise, either as respects the amount or the
property upon which it 1s imposed. (167.)

In Lindsley v. Natural Carbomie Gas Co., 220
U. 8. 61, this eourt, speaking through Mr. Justice
Van Devanter, said:

A classification having some reasonable
basis does not offend * * * merely be-
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caus¢ it ix not made with mathematical
nicety or becatise in practice if results in
some inequality. (78.)

In Metropolis Theater Co. v. Chicago, 228 U. 8.
61, this court, through Mr. Justice McRenna, said:

To be able to find fault with a law is not
to demonstrate its invalidity. 1t may seem
utjust and oppressive, yet be free from judi-
cial interference. The problems of govern-
ment are practm&l oried and mdy justify, it
they dou not require, rough accommodations—
ﬂloglf,al it may be, and unscientifie. ¥ * ¥
1t iz only its palpadly arbitrary exercise

which ¢an be declared void under the Four-
teenth Amendment; (69.) * = =

In International Harvester Co. v. Missours, 234

U. 8. 199, this court also, through Mzr. Justice
McKenna, said:

¥ % % it is eompetent for a legisla-

ture to determine upon what differences a
distinction may be made for the purpose
of statutory classification between objects
othexivise having resemblances. Such
power, of courge, can not be arbitrarily ex-

ercigsed; the distinction must have reason-
able basis. (215.)

Tn Barrett v. State of Indiana, 229 U. 8. 26, this
eotirt, through My, Justice Day, said:

The equal protection of the laws requires
laiws of like application to all similarly situ-
ated, but in selecting some classes and leav-
ing out others the legislature, while it keeps
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within this prineiple, is, and may be; allowed
wide disetetion. * * * The legislature is
permitted to Mmake i reasonable classification,
and before a court can interfere with the
éxercise of its judgment it must be able to
say that there is no fair reason for the law
that would not require with equal foree its
extension to others whom it leaves un-
touehed. (29, 36.)

In Nicol v. Ames, supra, this cotrt said:

The question always is, when a classifica-
tiom 18 made, whether there is any reasonable
ground for it, or whether it is only and sim-
ply arbitrary, based wpon no real distinction
and entrrely unnatural. (521.)

4. None of the exeinptiohs or diseriiminations here com-
plained of prodiiée ldck of uniformity.

Before considering each alleged illegal exemp-
ol 6r diserimination, let us recall the burden ap-
pellants assume in askifip this cotrt to declare this
tax act unconstitutional.

In Nicol v. Awmes, supra, this court said:

1t is always an exceedingly grave and deli-
cate duty to decide upon the constitution-
ality of an act of the Congress of the United
States. The presumption, as has frequently
been gaid, is in favor of the validity of the
act, and 1t is only when the gquestion is free
from any reasonable doubt that the court
should hold an act of the lawmaking power
of the Nation to be in violation of that funda-
mental instrument upon which all the powers
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of the Government rest. Thisisparticularly
true of a revenue act of Congress. The pro-
visions of such an act should not be lightly or
unadvisedly set agide, although if they be
plainly antagonistic to the Constitution it is
the duty of the court to so declare. The
power to tax is the one great power upon
which the whole national fabric is based.
It 18 as necessary to the existence and pros-
perity of a nation as is the air he breathes to
the patural man. It is not only the power fo
destroy, but it is also the power to keep alive.
¥ % % But while yielding implicit obedi-
ence to these constitutional requirements
( Constitution, Art. I, sec. 8, and see. 9, sub-
divigions 4 and 5) it is no part of the duty
of this court to lessen, impede, or obstruct
the exercise of the taxing power by merely
abstruse and subtle distinctions as to the
parficular nature of a specified tax, where
such distinction rests more upon the differ-
ing theories of political economists than
upon the praectical nature of the tax itself.
(914, 515.)

In Lindsley v. Natural Carbonic Gas Co., supra,
this court said:

One who assails the classification in such a
law must carry the burden of showing that it
does not rest upon any reasonahle basis but
15 essentially arvbitrary. (78, 79.)

With our angle of view thus established, we now
apply the test of the rule to the several exemptions
and alleged diseriminations here complained of.
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A. The EXEMPTIONS- (of $3;000 of the income of an individual
and of the entire income of certain organizations and asso-
ciations) were within the exempting power.

- It is unnecessary to establish argumentatively the
power to make either of these exemptions. This
court said the final word in Flint v. StonenTmcy
Co., supra, as follows:

It is again objected that incomes under
$5,000 are exempted from the tax. It is
- only necessary, in this connection, to refer to

Knowlton v. Moore, 178 U. 8., supra, in
which a tax upen inheritances in excess of
$10,000 was sustained. In Magoun v. Illi-
nots Trust & Savings Bank, 170 U. S. 283,
293, a graded inheritance tax was sustained.
As to the objections that certain organiza-
tions, labor, agricultural and horticultural,
paternal and benevolent societies, loan and
building associations, and those for religious,
charitable, or educational purposes, are ex-
empted from the operation of the law, we
find nothing in them to invalidate the tax.
As we have had frequent oceasion to say, the
decisions of this court from an early date to
the present time have emphasized the right
of Congress to select the objects of excise
taxation, and within this power to tax some
and leave others untaxed, must be included
the right to make exemptions such as are
found in this act. (173.)

It is submitted that in view of the many cases
of property taxation, of which Home of the Friend-
less v. Rouse, Salt Co. v. FEast Sagnaw, and Gib-
bons v. District of Columbia, all supra, are typical



28

this court can not distinguish between the Corpora-~
tion-Tax Act of 1909 and the Income-Tax Law of
1913, The power to tax at all (in the instant case
piven specifically by the Sizteenth Amendment) 18
the essential element, not the nature or character
of the tax.

Moreover, if any distinetion i8 1o be made, it i8
submitted that it must be drawn in favor of the
donstitutionality of this statute, for if an income
tax is to be withdrawn from the class of exciges it
must be withdrawn also from the operation of the
rule of uniformity which applies only fo such
taxes.

It is signifieant that in the Flint case this court
deliberately refused to follow the reasoning upon
this guestion of exemptions of Mr. Justice Field in
his concurring opinion in the Pollock case upon its
first hearing. (157 U. S. 429, 591 et geq.) This
opinion, which, while nominally concurring, can-
vagsed a question upon which the cowrt avowedly
stood equally divided, is extensively quoted in sev-
eral of appellants’ briezs.

In Knowlton v. Moore, supra, this comrt, by the
present Chief Justice, said:

# % % {axes imposed with reference to

the ability of the person upon whom the bur-
den is placed to bear the same have heen
levied from the foundation of the Govern-
ment. o, also, some authoritative thinkers
and a number of economie writers contend
that a progressive tax is more just and equal
than a proportional one. In the absence
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of constitutional limitation the question
whether 1t 1s or is not 1s legislative and not
judiciai. (109.)

The principle of exempting small incomes finds
support in the cases in this court involving inheri-
tance-tax statutes. .Although some of the appel-
lants here deny the analogy, this court has expressly
recognized it. Hlint v. Stone-Tracy Co., supra, 173.

The Income-Tax Aet of New Zealand (1894) ex-
empts $1,500; of Massachusetts (1902) $2,000; of
South Carolina, (1912) $2,500; and of Oklahoma
(1907) $3500; while the Federal act of 1894 car-
ried an exemption of $4,000. In view of the dates
of these different enactments and the utterances of
Mr, Justice Harlan (énfre) as to the then (1894)
cost of living, together with the well-knewn increase
in living cost that has taken place 1n the last 20
vears, it can hardly be said that the present exemp-
tion of $3,000 is so large as to be unreasonable;
much less that it 1s so arbitrary as to indicate preju-
diee or favoritism.

In Peacock v. Pratt, 121 Fed. 772, 777 the Ninth
Uircuit Court of Appeals considering the $1,000
special exemption in the Hawaiian income act, said:

It (the power to make reasonable exemp-
tions) has been upbeld on grounds of en-
lightened public policy—a public policy
which seeks to execlude from taxation the liv-
ing expenses of the average family, and thus

to enable the poor man to escape becoming
a public burden. It rests upon the theory
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that the exemption results in ultimate bene-
fit to the taxpayer, which compensates him
for the additional bﬂl den of taxation whleh
he is thereby called upon to bear. *

If the power to make cremptions be onece
conceded, the amount of the eremption is

largely withan the discretion of the legisla-
ture-——a discretion which 15 not subject to
review tn the courts unless ot be clearly
shown to have been abused. (177.)
Appellant in the Thorne case (p. 66) cites a de-
cigion of the Supreme Court of Hawaii, Caomp-
bell v. Shaw, 11 Haw, 112, holding an earlier statute
of substantially the same tenor to be unconstitu-
tional. Hawaii ig in the Ninth Cireuit and the
Circuit Court of Appeals is the eourt of last resort
in that circuit. Moreover, the act Involved in the
case is easily distinguished from that in the case
at bar. The former exempted $2,000 upon all in-
comes up to $4,000 but required the man whose in-

come was $4,001 to pay the tax on the full amount.,
The Territorial court noted that fact in its opinion
when it said:

But the statute In question does not ex-
empt from faxation all incomes to the
amount of $2,000, but imposes upon him who
receives over $4,000 a year a tax of 1 per
cent upon the whole amount, whereas the
person whose income is less thown $4,000 pays
only on the excess of ineome over $2,000. 1t
is well seftled that the legisiature has the
power to classify objeets of taxation, but 1t
is equally well settled that selections can not
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be made out of a class for taxation and
others of the same class be exempted.

(120, 121.)

Although the question of exemptions was not dis-
cussed in the main opinion, the views of Mzr. Jus-
tice Harlan upon this point in his dissenting opin-
ion in the Pollock case (158 U. 8.) are illuminating.
He says: | |

In this connection, and as a ground for an-
nulling the provisions taxing incomes, coun-
sel for the appellant refers to the exemp-
tion of incomes that do not exceed $4,000.
11 is said that such an exemption 1s too large
in amount. That may be conceded. But
the court can not for that reason alone de-
clare the exemption to be invalid. HKvery
one, I take it, will concede that Congress, in
taxing incomes, may rightfully allow an ex-
emption 1n some amount., 'That was done in
the income-tax laws of 1861 and in subse-
quent laws, and was never questioned. Such.
exemptions rest upon grounds of public
policy, of which Congress must judge, and
of which the court can not rightfully judge;
and that determination can not be interféred
with b¥ the judicial b¥anch of the Govern-
ment, unless the exemption is of such a char-
acter and is so unreasonably large as to
authorize the court to say that Congress,
under the pretense merely of legislating for
the general good; has put upon a few persons
burdens that, by every principle of justice
and under every sound view of taxation,
ought to have been placed upon all or upoen
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the great masgs of the people. If the exemp-
fron had been placed at $1,500 or even 82,000,
few, I think, would have contended fhat Con-
gress, 1n so downg, had excecded its powers.
In vicw of the incrcased cost of Living at this
day, as compared with other times, the diff er-
ence between cither of those amounts and
S4,000 s not so great as to justify the courts
an striling down all of the itncome tar pro-
wvistons. The hasis upon which such exemp-
t1ons rest 1s that the general welfare requires
that In taxing incomes, steh exemption
should he made as will fairly cover the an-
nual erpenses of the nvernge famaly, and
thus prevent the members of such familics
becoming a charge upon the public. The
statute allows ecorporations, when making re-
turns of their net profits or income, to deduct
actual operating and husiness expenses.
Upon Iike grounds, as I suppose, Congress
exempted incomes under $4,000. (675-676.)

Norr.—This puint is as<erfed in the Brovhaber and Sfanton com-
plaints, but not urgad in the brief in either of thes» casez. It ig dis-
cussed, only as to its first phase (the 83,849 exempdion), in the Thorne

hrief, thougb rai<ad in thie eomplaint and awsigmments of error only
in o general wway, if at all.

B, The various alleped DISCRIMINATIONS were within the
selecting and classifying power.

The following outline will he ohserved in discus-
sion:

(1) Discriminations against corporations, and
classes of corporations.

(6¢) In not allowing corporations $£3,000 exemp-
tion, as in case of individuals.
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(b) In requiring corporations but not indi-
viduals to pay the normal tax on corporate divi-
dends.

(¢) In requiring certain corporations to collect
‘“ at the source.”” Discussed in 11L wnfra.)

(¢) In allowing corporations generally to de-
duct only an arbitrary amount of interest paid on
bonded indebtedness, while allowing banks to de-
duct all interest paid on deposits.

(e) In not allowing mining corporations {o de-
duct only a certain portion of their ore depletion.

(2) Diserimination vn surtax provision.

(¢) In applying to individuals but not to cor-
porations.

(b) In classifying on basis of wealth.

(¢) In not allowing $3,000 exemption as in case
" of normal tax.
(d) Innotallowing deduction of corporate divi-

dends as in case of normal tax.

(e) In allowing corporations but not partner-
ships or individuals, to withhold profits from taxa-
tion. '

(3) Discriminetion agoinst individuals whose
tax 1.8 withheld or paid af source.

(a) Loss of use of money and of interest.

(b) Double payment In case where source pays
but does not ¢ withhold ’’ because of ¢ tax free?”
covenant. Source pays and individual must also
pay and seek refund.

9686—10 3
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¢¢) Double loss in case where source withholds

but does not pay, individual being obliged to pay
and lose twice amount of tax.

(4) Discriminotion against husband and wife lLiv-
ing together, only one exemption of 84,000
being allowed in computing the normal taz,
and the surtax being levied upon the excess
above S20,000 of their aggregote incomes
even if neither alone receives 820,000,

(5) Discrimination against the house renter in
favor of the house owner.

The argument advanced in the previous part of
this division (1) of the brief completely disposes
of all of the above alleged diseriminations. Racl is
but an exercise by Congress of its diseretion to
select the objects of taxation and the details of inci-
dence and operation. Congress having determined
that recognized distinctions between individuals
and partnerships on the one hand, and corporations
on the other, justify separate classifieation, the
courts may not fay whether such determination is
sound or even expedient. Assuming that Congress
has taxed a house renter but failed to plage an
equal burden on the house owner, this is by no
means an outrageous usurpation of power. It is
but the exercise of a clearly defined power derived
from each the Constitution and the Sixteenth
Amendment.

Under protest, we nevertheless further consider
severally the diseriminations complained of.
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(1) Piscriminations against corporations and classes of
corporations,

Broad fundamental distinctions for the purposes
of tazxation have been drawn between corporations
and indwviduals. Text writers and courts have
simply recognized econemie conditions that are well
understood by everyone.

Black, on Ineome Taxes, page 28, says:

The substantial difference between the
rights, privileges, duties, and business
methods of corporations and those of indi-
viduals engaged 1 business has beent thought
to afford a reasomable basis feor placing them
1 diffierent classes, for‘the purposes of taxa-
tion. Hefice an income-tax law ean not be
adjudged.1nvalid, as making wnjust or illegal
diseriminations, beeause it imposes a differ-
éent rate of taxation wpon the income of cor-
porations from that imposed upon the in-
come of mdividuals, or beecause 1t exempts
the income of the individuals below a certain
sum, but dees net grant a similar exemption
to corporations. (Citing cases.)

In Flint v. Stone-Tracy Co,. 220 U. S. 109, 158,
this court, in construing the Corporation-Tax Law
of 1909, said:

But, it is insisted, this taxation: is so un-
equal and. arbitrary in the fact that it taxes
a business when carried on by a corporation
and exempts a similar business when car-
ried on by a partnership or private indi-
vidual as to place it beyond the authority
conferred upon Congress. As we have seen,

L1
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the only limitation upon the authority con-
ferred ig uniformity in laying the tax, and
uniformity does mot require the equal ap-
phication of the tax o all persons or corpora-
tions who may come within its operation,
but is limited to geographical uniformity
throughout the United States. This subjeet
was fully discussed and et at rest in Knowl-
ton v. Moore, 178 U. 8. 41, supra, and we can

add nothing to the dizeussion contained in
that case.

And again at page 161 the court said.:

* it could not be said, even if the
principles of the Fourteenth Amendment
were applicable to the present case, that
there 18 no substantiol difference hetween
the carrying on of business by the corpora-
tions taxed and the same business when con-
ducted by a private firm or individual. The
thing taxed is not the mere dealing in mer-
chandige, in which the actual transactions
may be the same, whether conducted by in-
dividuals or e¢orporations, but the tax is laid
upon the privileges which exist in conduet-
ing business without the advantage which
inhere in the corporate capacity of those
taxed and which are not enjoved by private
firms or individuals. These advantages are
obvious, and have led to the formation of
such companies in nearly all branches of
trade. The continuity of the business with-
out interruption by death or dissolution, the
transfer of property interests by the dispo-
sition of ghares of stock. the advantage of
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business controlled and managed by corpo-
rate directors, the general absence of indi-
vidual liability, these and other things in-
here in the advantages of business thus con-
ducted which do not exist when the same
business is conduected by private individuals
or partnerships.

Tt is true that the court was dealing in the Flint
case with an excise tax. Nevertheless this quota-
tion is controlling in the present discussion. The
charge here is that any distinction between income
of individuals and of corporations i1s without rea-
son, merely arbitrary, and hence illegal. In the
Flint case this court called attention to substantial
differerices between business of individuals and of-
corporations. Those differences existed in 1913
when this act was passed as truly as in 1909, when
the Corporation-Tax Act was enacted, or in 1911
when the Flint case was decided. ILts discretion in
having classified a tax upon the basis of those dif-
ferences is 1o more the subject of review in 1915
than it was in 1911. The only question is the broad
general one, whether there is uniformity among
members of the same class.

In Nicol v. Ames, supra, this court construed that
provision of the so-called War Revenue Actof 1898,
which levied a tax upon sales of property by boards
of trade or exchanges. This court said:

In searching for proper subjects of taxa-
tion to raise moneys for the support of the
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Government Congress must have the right to
recognize the manner in which the husitiess
of the country is actually transacted; how,
among other things, the exchanpe of com-
modities is effected, what facilities for the
conduct of business exist; what 1s their na-
fure and how they operate; and what, if any
practical and recognizable distinction there
may be between o trapsgaction which is ef-
fected by means of using certain facilities,
and one where such facilities are not availed
of by the parties to the rame kind of a trans-
action. Having the power to revngnize these
various facts, it must also follow that Con-
aress 1s justified, if not compelled, in fram-
ing a statute relating to taxation, to legislate
with direct reference to the existing condi-
tions of trade and business throughout the
whole country and to the monuner in which
they are carried on. (H16.) * % * 1In
our judgment a sale at an exchanpe does
form o proper basis for a classification
which exeludes all sales made elsewhere from
taxation. (H21.)

This court has held that even in State taxation,
where intringic perzonal uniformity is demanded
by the ‘‘ equal protection ”’ clause, railroad cor-
porations may be classified apart from mdividuals.
Kentucky Ralrood Tax Cases, 115 U. 8. 321, 337,
339. And, further, that express companies may he
classed separately from other corporations. Pacific
Eaxpress Co. v. Seibert, 142 U. S, 339, 364,
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Some of the imtrinsic differences are well ex-
pressed by the Supreme Court of Wisconsin in f#-
come Tax Coses, 148 Wis. 450, as follows:

Much eomplaint is made of that part of
sec. 1087m—6 which provides a different rate
of taxation for the inmcome of corporations
from the rate prescribed for individuals, and
this also is sald to be unjust diserimination.
Again the question is whether there be sub-
stantial difference of situation between indi-
viduals and corporations which suggest and
justify this difference in treatment, and
again it deems that the answer must be Yes.
'The corporation is an arfificial creation of
the State endowed with firanchises and privi-
leges of many kinds which the individual has
not. * * * 'The corporate privileges
which are exclusively held by corporations,
and the real differences between the situation
of a corporation and an individual, athong
which may be mentioned the fact that the
corporation never is obliged to pay an in-
heritance tax, plainly rustify a difference of
treatment in the levyiwng of the wncome taw,

In Wisconsin the “‘ equal and uniform ’” clause
applies 1o a tax on property. Viewing the income
tax as an excise, the court relieved it of the uniform-
1ty test. The case is referred to only as demonstirit-
ing the distinctions which make sueh a clagsification
fair and reasonable.

An application of the tests and doetrines formu-
lated in the foregoing eases t6 the various alleged
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diseriminations against corporations and classes of
corporations completely disposes of each objection:
and. we ought not, at this late day, to be required to
discuss the right to elassify corporations apart
from individuals for purposes of taxation.

Pursuing a still more minute application of the
prineciples just anmounced to the specific discrimi-
nations charged:

(&) Dizeriminatlon in not allowlng corporatierns tho $3,000 cxcempilon sllowed to
Individnals,

As matter of course, corporations were not given
2 $3,000 exemption. That exemptlion was intended
to cover what the late Mr. Justice Harlan referred
to In the portion of his dissenting opinion quoted
above as ‘‘the annual expense of the average
family.”” The corporation has no such annual ex-
pense, and it is allowed 1o deduct such expenses as
it has under the heading *f ordinary and necegzary
expenses,’’ which, in turn, are not allowed to indi-
viduals. VWhile it has an annual business expense,
a corporation does not eat, drink, wear clothes, owna
dwelling, raise a family, or purchasge entertainment,
and the special exemption 1§ accorded the indi-
vidual largely,if not wholly, upon the ground that if
any portion of the wherewithal with which he main-
tains himself and family is taken away he is the
more likely to become a public charge, thereby
increasing instead of lightening the general tax
burden.

Nort—~Thig point is asserted in the Brushaber and Stanten com-
plaints, but not diseussed in the brief of either of those cases,
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(b} Discrimingtien in reguiring corporations ond ot Individnals to pay fax on gors
porate dividends.

It has been held repeated by this court that the
legislature may make a difference, for the purposes
of taxation, between the capital stock of a corpora-
tion in the hands of the corporation 1iself and the
shares of the same capital stock in the hands of
the individual stockholders. Tewnnessee v. Whit-
worth, 117 U. 8. 129; New Orleans v. Citizens’
Bank, 167 U. S. 371. In the instant case the dis-
tinction between inecome in the hands of a corpora-
tionr and of its individual stockholders is entirely

analogous.
In the case of Tewnessee v. Whitworth, supra,

this court said:

In corporations four elements of taxable
value are sometimes found: 1, franchises; 2,
capital stock in the hands of the corpora-

“flon; 3, corporate property; and, 4, shares
of the capital stock in the hands of the in-
dividual stockholders. Hach of these is,
under some circumstances, an appropriate
subject of faxation; and if s no doubt within
the power of the State when not restrained
by constitutional Iimitations, fo assess faxes

upon them wn a way to subject the corpora-
tion or the stockholders to double taxation.

(136, 137.)

In Powers v. Detroit & Grand Haven Ry., 201
U. 3. 543, this court said:

That a distinction exists between that
which 1s the property of the several share-
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holders and subject to taxation as other
property belonging to them, and that which
is the property of the collective incorporated
person we call a corporation, and subject to
taxation as such, has heen repeatedly pointed
out. (559, 560.)

Appellant Brushabey seeks, at pages 25-27 of his
briet, to show that the act instances ¢ flagrant arbi-
trariness ’ in thus embodying what he calls ¢¢ this
lepiglative disapproval of holding companies.”’
The attack is substantiated neither in reason mor
n argument. It is one thing to decry oratorically
legislative prejudice against holding companies.
It is quite another matter (not attempted, but es-
sential to substantiate his position) to show that
holding companies do not present in and of them-
selves a basis for ¢lassification quite distinet from
persons doing business in their individual eapacity.
In Flhint v. Stone-Tracy Co., supra, distinguishing
between mdividuals and corporations, this eourt
gald (p. 160} that ** the difierence * * * ig not
merely nominal ’ and held that legislative clas-
sifications setting the two apart are entirely reason-
able and valid. Surely even greater differences

exist between Individuals and holding companics.

Norr~—This point is assertad in the eomplaints and urged in the
briefs of both the Brushaber ami Stanton coses.

(¢) In requiring eertaln corporations to colloeh * at the gource,”
Because this charge of diserimination {as be-

tween corporations thus burdened because of hav-
ing a bonded indebtedness, and those not subject to
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the provision for seurce collection) also invelves an
independent allegation of unconstitutionality as
vielating ¢ due process it will be discussed o fofo
under 111, iafra.

Nore.—Thig point is asserted in the complaint and argued in the
brief of the Brushaber case and no other.

(4) Discrimination In allewing corporationy gemecrally to deduct only an arblirary
pmount of dngerest pald -on kended Indebtedwess, wwhile allowing bhanks to de-
~ duet all inferest paid on deposits.

The charge here is twofold: (1) Discrimination
im favor .of a corporation having a relatively small
indebtedness and (2) 1 favor of bankineg, loan, and
trust companies 1 respect to the provisions allow-
ing the deduction of interest payments.

In the Flini case, supre, this court in expressly
passing upon this question, said:

Again it is urged that Congress exceeded
its pewer in permitting a deduction to be
made of interest payments only in case of
interest paid by banks and trust companies
on deposits, and interest actually paid with-
In the year on its bonded or other indebted-
ness to an amount of such bonded and other
indebtedness not exceeding the pald up cap-
ital stock of the corporation or company.
"Thig provision may have been inserted with
a view to prevent corporations from issuing
a large amount of bonds in excess.of the paid-
up eapital stoek, and thereby distriputing
profits 80 as to avoid the tax, In any event
we see no reason why this method of ascer-
tatmng the deductions allowed should invali-
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date the act. Such detalls are not wholly
arbitrary and were deemed egsential to prac-
tical operation. Courts can wnot substitute

thetr judgment for that of the legislature.

In such matters a wide range of discretion
18 allowed.

It is significant that the provisions of the Cor-
poration-Tax Act of 1909 as to deduction of interest
payments, both in the case of indebted corporations
and of banks and irust companies, which were be-
ing construed by this court in the passage quoted,
were in all material regpeets similar to the corre-
sponding provisions of the Income Tax Act, to which
exception is taken in these objections. Algo it is to
be remembered that in the Flint cage, supra, before
justifying the interest deductions of the act of 1909,
this court had specifically found that the act ap-
plied to realty companies (pp. 169-171). In the
instant case it is in connection with. a realty com-
pany, i. €., In the Tyee case, No, 393, that the.point
of diserimination on account of interest deduetions
is most strongly urged.

Nore~This oint 1% assrted in the Tyee and Brushuber eomplaints
and urged in both briefs

{¢) Discriminatlon In allowing miring corporations to deduet only a certaln portion
ol thelr oxe depletion.

The special distinction here elaimed rests on two
grounds—(a) that in allowing mining, but not
other corporations, o maximum deduction of 5 per

cent ‘‘for depletion of ores and all other natural
deposits ’’ a tax is laid on capital; that this is not



45

justified by the Sixteenth Amendment and being.a
direct tax it must be apportioned; and (b), that a
classification of mining corporations as against
others, is purely arbitrary and rests upon no sub-
stantial distinetion.

Appellant is apparently confused as to what the
act provides. He asserts that all other corpora-
tions are entitled to deduect all losses, including all
depletion of capital; while mining companies are
permitted to deduct a small portion only of such de-
pletion. The act, however, provides that °* such
corporations ”’ (i. e., all corporations, wmcluding
mining, that are liable to the tax) may deduct Lrom
thelr gross income

all losses sustained within the year * * %

ineluding a reasonable allowance for depre-

ciation by use, wear and tear of property, if

any ; and, 1n. the cagse of mines, a reasonable

allowance for depletion of ores and all other
" natural deposits, not to exceed, ete.

Mining companies therefore, as much as other
corporations, are enfitled to deduct all losses and a
certain class of depreciation. In addifion, they are
permitted to deduct for depletion of capital, a privi-
lege not extended to other corporations. Their
complaint must be that fo allow thém only what is
allowed to ordinary corporations is umjust, sincé
their capital is embarked in a wastihg business.
Doubtless this was the controlling reason why Con-
gress granted them a special 5 per cent additional.
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Ft is difficult to see how they can have any standing
m court as special objectors. Flint v. Stone T'racy
Co., supra (177); Southern Ry. Co. v. King, 217
U, 8. 634 Hatel v. Reardon, 204 U, S. 160.

The argument that the allowance of but a per
cent of the depletion makes it a tax upon capital
rests upon the fallacious theory that the Amend-
ment operated to deprive Congress of the power to
tax gross or any other than net imcome. Such a
reading pives the Amendment a restrictive opera-~
tion, for it will be conceded that if made uniform
and properly apportioned Congress could have laid
a tax upon gross income before the Amendment had
it desired so to do, just ag, under the form of an ex-
cise, it may lay a tax on gross receipts. The
object of the Amendment, as the legislative history
demonstrates, was to do away with the need for
apportionment declared by the Pollock case, Cong.
Reec., 60th Cong., 1st sess., vol. 44 pt. 4, pp. 4067,
4068, 4100-4121, 4361, 4390-4441, 4629 pt. 5, pp.
App., 117, 119-121, 126, 127, 131, 132. Otherwise, it
left the subject untouched. It had no purpose to
narrow the power of Congress. Omn the contrary, it
used the general word ** income,” and added *‘ from
whatever source derwwed.” It was intended to
grant the power to lay a tax without apportion-
ment, not only on the particular kind of income,
subject to the decision in the Pollock case and any
other kind sought to be reached by the Act of 1894;
but aizo any other kand of income, ineluding all so
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treated in the previous legislative action of either
. England or America. The old legislative phrase
was ‘¢ gaing, profits, and inecome,”’ and the latter
word rveached beyond either of the former, as 1t
would rot if it meant merely wef income. Ef ¢‘in-
come ’’ meant only ‘‘ net income,’”’ then the words
‘“ gross 7 and ‘‘ met 7 would. be 1dle terms.

While thig act levies a tax on net inecome only,
it is what may be called ** statutory net income,”’
in: defining which Congress must be governed by
practical considerations rather than economic defi-
nitions or theories. 'Thus in this act, inter alia, an
individual may not deduct living expense, nor
amounts paid for new buildings or permanent im-
provements ; corporations may deduet but a portion
of their interest paid; and imsurance corperations
areallowed peculiar deductions. Fheresultant stat-
utery net income is a mere declaration by Congress
of the amounts that may be deducted from; gross in-
corre. This declaration is binding on the courts,:
unless it in some way offends against some of the
express provisions of the Constitution relating to
taxation.

Unless receipts from ores mined are mot gross in-
come the tax can not be objected teo, even though
mines be not entifled to deduet from gross income
all their depletion of capital.

That the proeeeds of ore mined and sold con-
stittite gross income or gains from business op-
eration has been settled by the case of Stratton’s
Independence, Limited, v. Howbert, 231 U. S. 399.



48

The second question certified to this court in that
case was:

2. Are the proceeds of ores mined by 2
corporation from its own premises income

within the meaning of the aforementioned
act of Congress!?

This court, speaking through Mr, Justice Pitney,
answered this question afiirmatively, and said.:

The sale outright of a mining property
might be Lairly deseribed as a mere conver-
sion of the capital from land into money.
But when a company is digging pits, sinking
shafts, tunneling, drifting, stoping, drilling,
blasting, and hoisting ores it is employing
eapital and labor in transmuting a part of
the realty into personalty, and putting it into
marketable form.. The very procvess of min-
ing i, In a senge, equivalent in i results fo a
manufacturing process, And however the
operation shall he deseribed, the fransaction
is Indubitably ¢¢ business ¥ within the fajr
meaning of the act of 1909; and the gains de-

" rived from it ave properly and strictly the
income from that businesy, for ¢ income ”?
may be defined as the gain derived from

capital, from labor, or from bhoth combined,
and here we have combined operations of
capital and labor. (414-415.)

The foregoing language applies with full force
to like mining operations when viewed from the
standpoint of the present act. True, it is gaid

(p. 416) that it was not necessary for the purposes
of the Corporation Tax Act that it should be such
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income as would have been taxable as such. The
court was referring to a tax on income as such in
contradistinetion to an excise and to the taxing
pewer as it existed before the passage of the Six-
teenth Amendment. At that time apportionment,
under the Pollock decision, was necessary as to
certain kinds of income, and as there was no ap-
portionment provided in the Corporation Tax Act
the court was disposing of that feature. It was
dealing with the old power, and merely apphed
the well-settled rule that property itself not sub-
ject to taxation may be ineluded im the standard
of measure declared for an excise.

We now have a new statute, by 1ts terms reaching
all income ‘* from whatever source derived ’ and all
gains and profits from any kind of business what-
ever, and supported on a proper constitutional
basis; and in determining whether the mining op-
eration is ‘‘ business ’’ and the proceeds gained from
ores are ‘‘gains from business’ or ““imcome ’’
within the definition of the new aet we must apply
the very test, and determine the question upon the
same considerations, that moved this court to that
conclusion 1n the Stration case.

It ig true that, perhaps illogically, an tndividual
sale of property by its owner or the mere receipt of
a deb? In Installments is under certain statutes
treated as being a conversion of capital from one

form into another, and as consequently creating no
inecome. Foley v. Fletcher, 3 H. & N. T69; Secere--

U686-——15——4¢
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tary of State v, Seable, 1903, A, C. 299; Stevens v

Hudson’s Bay Co., 101 L. T. Rep. 96; C’mnnmn-
wealth v. Central Trunsportation Co., 145 Pa. St.
89, cited by counsel for appellant, and, perhaps,
Gray v. Darlington, 15 Wall, 63, are illustrative.
There is o reason tor this holding, for sneh sporadie
payments of large smounts will probably be rein-
vested, and pay an income tax in their new forn.
But such cases, it 18 agreed, have no application
where the gales are made as part of a regular husi-
ness, such as mining ore, ete, Farwell, L. J., in

Stevens v. Hudson’s Bay Co., supra, says:

¢ It iz clear, therefore, that a

man who rells his land or pictures or jewels
is nof chargeable with income tax on the
purchase money or on the differcnce between
the amount that he pave and the amount
that he received for them. But if, instead of
dealing with hi~ property as owner, he em-
barks on a trade in which he uses that prop-
ertv for the pnrposes of his trade, then he
hecomes liable to pay not on the exeess of
gale prices over purchase priceg, but on the
apnual profits or gaing arising from such
tfrade, in ascertaiming which those prlcw::. will
no doubht come into consideration. ~ ~ ¥ 7

And in Gray v. Darlington, supra, Mr, Justive
Field distinguishes befween a person who invests
in honds and later sells them at a profit and a per-
son who engages in the business of buying and sell-
ing honds, in which latter case the total reveipts
would have to be brought into income.
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{f the sales of the ore in the regular course of
business are treated as mere conversions of capital,
the State may lose its tax entirely: so also if a de-
duction be permitted of depletion of capital, since
this may almost always be figured so as to equal the
net income. Consequently the English courts have
held under their acts that mining companies are not
entitled to deduct anything for depletion of capital,
Coltness Iron Co. v. Black, 6 App. Cas. 315; Al
anza C. v. Bell, 1904, 2 K. B. 666, 1905, 1 K, B, 184;
1906, A. C. 18. 1t is claimed that these decisions
turn on the peculiar language of the HEnglish acts.
To this we do not assent, but assuming it to be true,
nevertheless it appears from these authorifies that
both Parliament and the courts thought -mines a
peculiar form of investment, since they refused. to
allow them deductions which they allowed to other
businesses. In the administration of the Civil War
- Inecome -Tax Act the Commissioner of Internal
Revenue ruled that ‘“ no deduction can be made be-
cause of the diminished value, actual or supposed,
of the coal vein or bed by the proeess of mining *’
(Boutwell on the Direct and Bixcise Tax System of
the United States, pp. 273,274) ; and apparently the
ruling was never questioned. The same ruling was
made in Pennsylvania under its income-tax act,
Commonwealth v. The Ocean Ol Co., 59 Pa. St. 61;
Commonwealth v. Pewnl. Gas Coal Co., 62 Pa. St.
241,

As to diserimination. Tf the separate classifica-
tion of mining corporations as to deductions be
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skl

based upon any veasonable ground relating to
revenue, this court will go no further. To demon-
strate such ground, it iz only necesgary to elaborate
the general argument already made. Mining com-
panies have mtentionally embarked their ¢apital in
an enterprice whose very end is to destroy that
capital as a regular husiness, convert it annually
into income, and distribute it us such, ** It is capi-
tal converted by the deliberate act of 1ts owner into
income for the very purpose of being expended an-
nually.”” Neo other business is exactly like this in
the destruction, without replacement, of capital, and
the distribution of it as profits, But, as said by this
court in the Stratton’s Independence, Limited, case,
supra, p. 41o:

As to the alleged inequality of operation
between mining corporations and others, it
i8 ol courre true that the revenues derived
from the working of mines result to fome ex-
tent in the exhaustion of the capital. But
the rame is true of the eninings of the human
brain and hand when unaided by cupital, vet
such earnings are commonly dealt with in
legislation as income. So 1 may be rald of
many manufacturing corporations that are
clearly subject fo the act of 1909, especially
of those that have to do with the production
of patented articles; although it may be fore-
told from the beginning that the moanufac-
ture will be profituble only for o limited time,
at the end of which the capital value of the
plant must be subject to material depletion,
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the annual gains of such corporations are
certainly to be taken as income for the pur-
pose of measuring the amount of the tax.

In the Stratton case, and in other cases tried
in the lower courts it appeared that several dif-
ferent theories were entertained by mining ex-
perts as to the proper deduction to be allowed
mining companies under the Corporation Tax Act.
Some based it on the cost of the mine, others on
the value per ton of the ore in place figured by
different methods. Congress has wisely removed
that uncertainty. Appellant Stanton presents an
elaborate and difficult caleulation (pp. 10 and 11
his brief) by aid of which he reaches the con-
clugion that one-half the company’s net receipts
after deducting operating expenses, losses, and de-
preciation from wear and tear, represents depletion
of capital. Without pausing to analyze these fig-
ures, it is enough to say that they are ‘‘ upon the
basis of latent and occult infringic values,”” and not
‘“ ypon considerations that aifect market value and
have their influence upon men of affairs charged
with the management of the business and aceount-
ing of corporations that are organized for profit
and are engaged 1n business for purposes of profit,”’
(Stratton’s Independence, Limited, p. 421.)

Such a plan might be appropriately urged upon
Congress. But he may not in this court, substitute
his own discretion for the right of selection belong-
ing to Congress. This method is quite as arbitrary
as that chogen by Congress.
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Moreover, it would clearly be inapplicable to
companies extracting stratified minerals, such as
coal, clay or limestone, whose extent can be deter-
mined with substantial accuracy, and which are
bought and sold in place m umts of area, or perco-
lating minerals, sueh as oil and gas, whose extent
and quantity are incapable of ascertaimment. To
sustain the contention of the appellants would
therefore be to multiply classifications, and not to
diminish them.

Some method must he c¢hosen. The power of
choice lay with Congress—not with counsel or the
court. It is clear that the value of the ore in place
can not furnish a ¢orrect eriterion as to the amount
of the deduction. Theoretically what should he set
offf against ‘¢ gross meome ”’ to produce * net ”’ is
‘“ outgo;’’ that is, the disservives—as opposed tothe
services—which the capital has eansed its owner.
This ¢ outgo *’ 1s not the value of the capital at the
time the deduction is c¢laimed, but its cost, Thus a
merchant deducts from his yearly receipts the cost
of his article, not its value. It is to be hoped that
its value equals what he sells it {or, and hence the
value test would leave no net income for taxation.
And this clearly appears when the merchant buys
his goods in one year and gells them in the next.
There he is charged with the total reccints as gross
income, and is not permitted to deduet the cost,
sinee it was not incurred during the taxing year.
(See per Field, J., in Gray v. Darlington, 15 Wall.
63, 66.) Lt is clear, therefore, that, however correct
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counsel’s figures -may be, they are based upon an
entirely wrong principle.

These were the economic condifions relative to
mining companies which Congress faced when this
act was passed. Applyving the legal principles con-
trolling the power of classification and selection as
heretofore developed in this brief, the conclusion
follows that such distinctionsg as are here com-
plained of are free from objection. Nee also Ohio
Tax Cases, 232 U. 8. 576, 590, 591, and Southwest-
ern Ol Company v. Texas, 217 U. S. 114, 126, 127.

In the assignment of errors in the Stanton Rec-
ord, complaint 18 made that the Aect 18 void because
retroactlve, not, as charged in the other cases, be-
cause 1t taxed income received during the period
between the ratification of the Sixteenth Amend-
ment and the passage of the Act, but because of
Section 4, Paragraph S of the law, which made all
corporations subject, for the two months of 1913
prior to the Amendment, to the provisions of the
superseded Corporation Tax Law of 1909, The
point 1s not argued in the Stanton brief, probably
because appellant had in the meantime seen the
futility of the claim. For January and I'ebruary
of 1913 the tax imposed was avowedly an excise,
and the measure of that excise could have been re-
ceipts for any period, whether past or future. Itfis
asserted that the Aect continued the old execise law
as fto corporations olther than wuning companies
without change, whereas in the case of mining com-
panies a new provision was inserted as to deduction
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for ore depletion. This assertion is erroneous. The
old aet was not contfinved. A ociwe act was passed,
and, as to the two months preceding the Amend-
ment, the tax imposed was professedly an excise.
That in gome features the new was the same ag, and
in other features different from, the old exeise
makes no difierence.  What we have said supra as
to the basis for the distinetions made in the aet as

to the 1ncente tax applies equally, if not a fortiort,
to the c.reise.

Noto~Point o7 disms ] b N (Stunten e,

(2) Dicerimination in curiax provicion,

(2) Digerimination 1a ppplylzz to Indivllualy, Lut zot {0 ecxpoxations.

Corporations pay the normal tax on all profity,
and fo therse profits ave not burdened with a sec-
ohd normal tax when rereived by stockholders in
the form of dividends. Per cantra, the stockholder
pavs the surtax on dividends received; and =o the
corporation does nut pay o surtax on the profits
from which thev are derived., Thus the enrporate
gain, viewed os o fund, vltimoately pavs each the
normal and the surtaxonly once. 1 the corporation
paid the surtax the individunl would not, as s now
the case with the normal tax. The charge of double
faxetion is thus avolded—Congre:s having merely
elceted to affix to the corporate gain the normal tax
while it wag still in the hands of the corporation,
and the surtax after it renched the individual stock-
holder. |

Norp,~—This pedint I8 assaopad in the complaing< of the Stanton and
Do Foe ¢ees, il e d only in (e Troadge hrict,
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(1) Discrimination in classifying npon hasis of wealth.

The ordinary system of indirect taxation upon
consumptron places upon the poor person a dispro-
portionate share of the burden of govermmental
support. Income taxation tends to shift the bur
den upward. 1t is undeniable that the greater
the income the greater the ease with which
the payment of taxes 1s met. Kven allowing for
the normal inevitable increase in the ‘‘scale of liv-
ing,”” he who has the larger income can the more
easily shoulder the burden of increasing, as the
amount of income increases, not merely the total
tax, but also the rate of taxation. At least, Con-
oress has in 1t8 discretion determined that the
heavier burden can be carried more easily by the
larger income and if is not for the courts to say
that such classification is outrageous. What has
been said supra, in relation to the $3,000 specific
exemption, and especially in connection with
eraded inheritance taxes, disposes of the present
contention.

This question must be regarded as settled by the
Magoun case, supra, at pages 292, 293, and 296, and
by the Kwnowlton case, supra, at page 109, if the
graduated inheritance tax analogy is applicable, as
it was held to be in the Flhint case, suprd.

Nore.—This point is asserted in the Brushaber and Thorne com-
plaints, but urged only in the Thorne brief.

(¢} Disoriminaztion in not allowing $3,000 exempiion as in case of mormal tax.

1f, when properly read, the act produces this re-
sult, nevertheless the objection is not substantial.

4l
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As well argue that the £3,000 exemption should he
allowed upon every %3,000 or %10,000 section of an
individual’s taxable property; that the taxpayver’s
annuul expense allowance should be deducted over
and over again upon each taxable division, however
arbitrary, of his property. The tax Iy in veality
nothing more thun a continuation of the normal
tax. It ix a tux upon income in exvess of $20,000,
What may be called the starting point of incorme
taxation, i. e., $3,000, has already been passed with-
in the confines of the £20,000, which 1y exempied
entirely from surtaxation. Not only is the 73,000
exempted, o b1 the cage of the normal tax, but there
is an addittonal ercmption of $17,000. As well con-
tend that the neormal tax is unceonstitutional becouse
$20,000 is not taken as the starting point, as in the
case of the surtax.

NoTE,~~This yoint Is o~serted In the Brushabey eomupdaing, but siot
urged In the brief,

(d) Diseriminatien In pof allowlveg deduction of cirporato dividensds, 23 In cazo ol
rarmal tax.

Why should the surtax allow such a deduction?
The corporation pays no surtax. The eorporate
dividends hiave not, therefore, responded previously
10 the surtox. The only reason that corporate divi-
dends were relieved from the normal tax in the
hands of individuals was that they had already paid
the normal tax (to which the corporation 1s subject)
in the hands of the corporation. Aswell argue that
all income (not simply corporate dividends) having
paid a normal tux, must be deducted from income to

-
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be taxed additionally—in other words, that there
can be no surtaxation.

NoTe.—Thig point iy asserted in the Brushaber complaint, but not
argued in his brief, probably because Brushaber has not shown that
he will ever have {0 pay a surtax, and surtaxes de not fall upon cor-
porations.

(¢) Discrimination In sllowing corporations, bul not partnoxships orx Individuails, to
withhoId parft of their profits fxom taxation,

The alleged discrimination arises 1n connection
with the clause of the surtax provision, subdivision
2 of paragraph A of the income-tax section, which
reads:

Hor the purpose of this additional tax the
taxable income of any individual shall em-
brace the share to which he would be entitied
of the gains and profits if divided or distrib-
uted, whether divided or distributed or nof,
of all corporations * * *, however cre-
ated or organized, formed or fraudulently
avaliled of for the purpose of preventing the
inrposition of such tax through the medium
of permitting such gains and profits to aceu-
mulate instead of being divided and distrib-
uted ; and the fact that any such corporation
¥ % ¥ 18 a mere holding company, or
that the gains and profits are permitted to
accumulate beyond the reasonable needs of
the business, shall be prima facie evidence of
a fraudulent purpose to escape such tax.
But the fact that the gains and profits have
in any case been permitted to accumulate and
become the surplus shall not be construed as
evidence of a purpose to eseape the said tax
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unless the Secretary of the Treas-
ury shall certify that in his opinion such
aceurnulation 1s unreasonable for the pur-
poses of the business.

The objection is twofold: (1) On behalf of the
individual thus taxed, and (2) on behalf of partner-
ships and individuals who, it is alleged, suifer dis-
crimmination in not being allowed so to withhold
profits from taxation.

The first ground of objection, although net n-
volving a charge of diserimination, hecause it re-
gquires only brief freatment, is discussed here, par-
enthetically.

Appellants in the Baker brief, supre, assert that
such taxation is ** so utterly absurd as to induce
levity *’; that the stockholder may never receive the
profits; the surplus may be dissipated ond a tox
paid upon an alleged income which never material-
izex., The answer lies in the provisions of the para-
graph detailed swupon. Not cvery undistributed
profif s taxed. Jhe provision operates ondy in euse
of fraudulent evasion, This, alone, would justify
the provision.

It is rot, however, simiply in the light of a pen-
alty that the paragraph is to he justified. A cor-
poration carrying a large surplug, thereby measur-
ably increases its earning power, An undistribhuted
surplus, available for reinvestment and for exten-
slon and mmprovement purposes, constitutes a very
real corporate asset. The advantage is by no means
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intangible or inconsiderable. To have levied a sur-
fax upon stockholders based on all corporate
profits, however accumulated or held and even
though undivided (which the act has not done),
would have worked no hardship. It becomes, at
most, another instance of selection and classifica-
tion and is founded upon real and reasonable dis-
tinctions. It may be here noted that the Internal-
Revenue Act of July 14, 1870, imposed a tax for the
vear 1871 of 2% per cent on all undivided profits
of corporations accrued and earned and.added to a
surplus, contingent, or other fund. This act was
construed in Marquetie, Houghton, and Ontonagon
Balroad Company v. Umted States, 123 U. S, T22.

The second objection, supra, is groundless. 1T 1s
discussed in the Baker brief in the Dodge-Brady
case, No. 213, only.

At page 18 of the Transcript of Record in the
Dodge-Brady case, No. 213, appears the following:

Plaintiffs are advised and respectfnlly
submit that permitting corporations to with-

hold from taxation a portion of their gains

and profits as a surplus for the needs and

purposes of the business in which they are

severally engaged and not permitting indi-

viduals and partnerships to do so is a dis-

crimination against individuals and part-
nerships * * ¥ ete.

See also page 12 of the record in the Dodge-

Osborn case, No. 213, and the Baker brief, supra,

pages 11, 14, and 19.
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The provision in question does not accord to cor-
porations any privilege of withholding gains and
profits from the surtax, as appears from even a
superficial reading thereof,

In the first place, corporations are not subject to
the surtar. Hence this enfire provision can have
nothing whatever to do with corporations, as such.
Tt deals alone with the surtax, and involves only
individuals.

In the second place neither this provision nor any
other of the act, allows a corporation or an indi-
vidual to withhold from taxation any portion of its
or his incomce. Income is taxed and can not escape
taxation by being withbeld in the hands of anyone,
whether corporation, partnership or individual.
And, normally, the act taxes nothing except income.

This paragraph of the act, however, provides that
if an individual either organizes or uses & corpora-
tion fraudulently to avoid a ~urtax, to which he
alone is liable, by withholding profita from distribu-
tion beyond the hona fide needs of the businegy, he
must pay that surtax just as if his fraudulent plan
had not been attempted.

Had these earnings heen honestly distributed,
the individual would have paid a surtox, hut no

normal tax, thereon. The surtax alone was evaded;
and is alone to be imposed as a penalty. Through-
out the act the surtax is confined to mmdividuals,
(Appellants concede, and otherwise complain of
this,) This being so, the exempting clause reliev-
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ing the individual stockholders from the surtax on
undivided profits honestly withheld must also be
confined to individuals.

Corporations and partnerships, like individuals,
are taxed upon their entire inecome, whether dis-
tributed or not. It 1s only as to an individual,
however, that the question of taxation of the un-
divided profits from his corporate holdimgs can
ever arise. This provision punishes the fraud by
taxing profits not distributed or received, regard-
ing them, because of the fraud, as if constructively
received. The penalty operates only against the
individual fraudulently using the corporation. It
can not operate either on individual or partner-
ships not related to such a fraud; and therefore
the exemption from the penalty, ¢. e., the privilege
of withholding from taxation a reasonable amount
of profits, in turn can not operate upon individuals
or partnerships not thus fraudulently involved.

By this complaint individuals and partnerships
are seeking an exemption from a penalty which
never has been, and never can be, enforced against

them.
True, section D of the act contains a provision as

Follows:

Provided further, That any persons carry-
ing on business in partnership shall be liable
for income tax only in their individual ca-
pacity, and the share of the profits of a part-
nership to which any taxable partner would
be entitled if the same were divided, whether
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divided or otherwise, shall be retuwrned for
taxution and the tax paid = * ¥, gte,

It 1s argued from the above that partnerships are
taxed upon undivided profits. What of it¢ Cor-
porations, partnerships, and individuals are all
taxed upen profits net token from the undertaking
but allowed fo remain in the husiness, The difi-
cultv arises in the distinetions which exist in the
respective charucters of a partnership and a cor-
poration. The partnership exists only as it indi-
vidual memhers exist. The Income of a partnership
is returned and taxed not as such, but as the income
of the individual members thereof, Undivided
profits of a partnership are taxed in the hands of
the individual partners, just as the undivided
profits of a corporation are taxed in the hands of a
corporation, and just as profits allowed hy an indi-
vidual fo remoin in his business are taxed in his
hands. But, wlter taxing uadivided profits of o
corporation, in the hands of the corporation itself,
the act, diztingnixhing between the corporate entity
and thut of the mdividual holder of the corporate
stoek, has sald undivided profits shall, under cer-
taln circamstances, bear a second burden, to he en-
dured by the stockholder. The disfinetion was not
made between the partnership and the partner,
either in the case of actual income or of undivided
profity, becouse the same double entity does not
exist. It is in connection only with this concept of
double entity in the case of corporations that the
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provision in question taxing undivided profits
comes 1nto operation.

Nore.—This poinf is asserted in the complaint and arguwed in the
hrief in ihe Dodge case and no other.

(3) Discrimination against individuals whose tax iz withheld -or
paid at source,

{a) Xoss of ase of moncy and of Lutexest.

It is nrged that the mdividual whose tax is with-
beld at the source loses the use of the money and in-
terest thereon durnig the period between the with-
holding and the coming due of the tax. Congress
might have made the entire tax payable upon re-
cetpt of the taxable income. Im effect Congress has
done this in respect to Income from -evidences of
corporate and fidueciary indebtédness. Fhe reason-
ableness and justification of the classification thus
effected by Congress has been established, supra.

NoTE—This point is asserted in the Brushaber complaint, but is
not urged in his brief.

(b) Doublopayment in. éaso where source pays Bub.ddes mot ““Withliold * hécaige ‘of
‘¢ fax-frec ® eovenant. Source pays and Individusl must alse pay and seek
refund.

"

Though raised in the Brushaber complaint, and
probably saved in the Assignment of Hrrors, the
point is not argued. This is not surprising. The
Treasury Department has never exacted such
double tax nor does the act contemplate it. The
double taxation could nof, in fact, result except
through the stupidity or error of the individual
taxpayer. Because not argued by appellant, the
point is not further considered.

3686-—15—10
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(¢} Donble loss ln czsa whero source withhkeles Bab doex xnst pay, Individual Lelpg
obllged to pay snd lese twlce acitunh of tay.

This objection can not involve the validity of the
act. The taxpayer may or may not be obliged ulti-
mately 1o bear the burden of a double payment. 1i
he is unable to recover the amount of the tax from
his fiduciary agent withholding the amount and
failing to pay it to the Government, the loss isowing
not 10 any unconstitutional or Imvalid provision of
the taxing statute, but to an ordinary failure in a
contractual relationship. The fact that a servant
sent to pay a tax abseonds with the currency does
not invalidate the taxing law. Nor does it matter
that in the instant care Congress has designated the
paying agent, while ordinarily the individual
¢hooges hig own gervant.

NOTE~This paeint i< asverted in thes Brosd gy eorpdaing, Lot oot
ureed in his hyief,

A somewhat- analogous contention is urged in
the Brushaber brief, and is here hriefly dispored of,
Appellant says that when a corporation pays inter-
est 1 full upon its obligations without deduefion
for taxes, pursuant to a usual ** tax-free” clouge,
the corporation must pay the tax upon that interest
even though the obligee may he entitled to exemp-
tion becausge his income does not execed 23,000, and
the tax in reality not be due. We answer merely
that the act, providing completely against the pay-
ment of any tax which is not due, indicates specifi-
cally all steps to be taken with due diligenece toward
the claiming of ity exemptions. The burden com-
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plained of, if endured, results simply from the fact
that the obligor on the indebtedness has by contract
placed itself in a position where it, instead of the
obligee, has an interést to exercise that diligence
and claim the exemption. That it does not take the
necessary steps in that regard can not affect the
rights of the Government to impose its tax.

(4) Discrimination against husband and wife living together, only
one exemption of $4,000 being allowed in computing the
normal tax, and the surtax being levied upon the excess
above $20,000 of their aggregate income, even 1if neither
alone receives $20,000.

The $3,000 exemption was designed to cover liv-
ing expense. It 1s undeniable that the legislature
in the exercise of its diseretion may draw the dis-
tinction between the separate maintenance of two
persons on the one hand and their combined main- .
tenance at lesser cost on the other.

T'o the charge that the surtax is levied upon the
excess above $20,000 of the aggregate income of
hushand and wife, even if neither alone receives
$20,000, we answer, as in connection with (3), (b),
suprae, that we find no such provision in the act and
there is no such practice in its administration. If
each alone receives an income of $19,999.99 no sur-
tax is levied upon either.

Nore.~-Point asserted in Brushaber complaini, but apparently
abandoned in brief. Thorne brief discusses Brst phase, 1. e., $4,000
limitation, although question does not appear to have been raised in
complaint; hence not included in aszignment of errors. Neither ap-
pellant Brushaber nor appellant Thorne may urge point, since neither
hns shown himgelf to he married and living with wife.

’
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(b Discrimination apainst the house renter in favor of the houne
awaer,

The legislative power of gselection and classified-
tion is not violated by such a distinetion, if made.
The act 1 as iree from objection in this respect as
it 18 10 respect 10 the charge that i1t diseriminates
against him who buys his meat and groceries in the
market place in favor of the farmer who eats the
animal offspring and products raised on his farm.
Both charges were incorporated into the bill in the
Brushaber case, but appeliant has not considered
them worthy of discussion in his brief, probably
because it is not shown in the record that he is a
house-renter nor that he is not a farmer.,

1L

THE TAX IS NOT AN INFRACTION OF THE GENEBATL
POWER OF THE STATES TO AUTHORIZE THE FORMATION
OF CORPORATIONS AND JOINT STOCK COMPANIES.

Appeliant Brushaber (his brief, pp. 21-23) urges
that the taxing power of Congress is impliedly lim-
ited by an alleged absolute power of a State to de-
termine forms and methods of property ovwnership
therein, and mcidentally to authorize the forma-
tion of eorporations and determine what burdens
shall attach to them and their franchises, and he
ihgists that this tax, so far as it reaches suceh cor-
porations, wrongfully interferes with such State
power.

The counsel who prepared the Brushaber brief
advanced a like contenfion as to interference with
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State powers, to this court in his brief filed in the
Flint ease, supra (124). In deciding against the
centention, this court, in that case, said :

This proposition is rested uposn the im-
plied limitation upon the powers of national
and State governments to take action which
encroaches upon, or cripples the exercise of
the exclusive power of sovereignty in the
other. (152) * * * The inquiry in this
connection is how far do the implied limita-
tions upon the taxing power of the United
States over objects which would otherwise
be legitimate subjects of Kederal taxation,

- withdraw them from the reach of the Ped-
eral Government in raising révenue hecause
they are pursued under franchises which are
the creation of the States. (163) * * *
But this limitatien has never been extended
to the exclusion of the activities of a merely
private business from the Federal taxing
power, although the power to exercise them
is derived from an act of incorporation by
one of the States. We therefore reach the
conclusion that the mere fact that the busi-
ness taxed is done in pursuance of authority
granted by a Siate in the ereation of private
corporations does not exempt it from the ex-
ercise of Hederal authority to levy excise
taXes upon such privileges. (158)

It is submitted that as the question is not one of
uniformity, but one of implied general limitation
upon the Federal taxing power, no distinetion is to
he drawn as between an exeise and a direct tax, and
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that there is no such implied restriction 1n the case
of either.

Nore—Although this peint i< disear od in poth the Brushabopr and

Tyee briefs, it does not aprear that it wor gt =orted in the compliaing
in either of those cases, nor faved by as<igoment.

1LY

THE BURDEN OF “SOQURCEH COLLECTION” PLACED UXONN

CERTAIN CORPORATIONS DOLS NOT VIOLATE THE COIJ-
STLTUTION,

The objection that tndcbied corporations are un-
justly burdened with ‘¢ colleetion at the sourece,”
and other objections growing out of the source-col-
lection feature, are answered by the consideration
that there is presumably a very substantial advan-
tage gained by the corporation supported and
financed ¢¢ from the ouiside,”” and at least it 1s frue
that thevre is o very real diff erence between a cor-
poration having an interext-paving indebtedness
and one which is not thus organized. There is noth-
ing arbitrary or whimsical about a classification
based upon such a tangible and fundamental differ-
ence in character,

But further justification for placing upon cer-
tain corporations, and, mdivectly, upon taxpayers
holding interest-bearing securities, the burden of
‘‘collection at the gource,”’ is found in more funda-
mental considerations.

Benefit to the Government is the first considera-
tion of the framers of a law exercising the power of
taxation. Annoyance to the taxpavers and disturb-
ance of business conditions are to be avoided, of
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course, wherever possible, but from the very nature
of taxation, involving sacrifice by the individual to
the State, it is inevitable that sacrifices will result
from its enforcement. The great outstanding faet
pertinent to the present discussion is that other
tax laws which have endeavored to reach incomes
without resorting to collection at the source
have failed to reach very large portions of profits
actually earned which should have been availabie
for revenue purposes. The experience of State
governments has shown that about 10 per cent of
the taxation upon income from invested money has
been collected, where 1ts deduction was not com-
pelled at the time of payment. In Bank v. Com-
monwealth, 9 Wall. 353, 363, this ecourt said:
1t is the only mode which certainly and
without loss secures the collection of the
tax; * ¥ * agnd * * * {he mode which

experience has justified * * * asthe most
convenient and proper, ete.

See also Home Savings Bank v. Des Momes, 205
U. S, 503. The corporate indebtedness of this coun-
try is said to be in excess of $28,000,000,0600. The
amount of interest paid upon this indebtedness is
easily ascertainable., Much of this through sheer
inadvertence, some of it perhaps through dishonest
motive, would escape taxation without the aid of
source collection. Income is even more easily
-secreted than personal property. 1f one can easily
hide the physical evidences of the principal debt,
“how muech more effectively can one conceal the fact
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that income is being received thereon. In Great
Britain collection at the source is well established
and aceomplished by means of a mueh more com-
plex and onerous procedure than is provided in our
act of 1913,

It is wrged that while this collection constitutes
an expense and burden upon the withholding or col-
leeting agency, it 18 not a tax which 18 covered into
the Treasury and is therefore not an ultimate bene-
fit to the Government. Such argument is fallacious.
Every expenditure of time and effort, whether
upon the part of the taxpayer or of the Government
collector, produces its benefit to the Treasury nol
in the actual expenditure in the machinery of pay-
ment or collertion but in the resulting inflow of
reventie. As poionted out above, collection at the
source saves to the Government vast amounts of
revenue wbich would otherwise, for one reason or
another, never be returned.

This 18 mevely, after all, o question of degree.
Hrery taring statute places upon the taxpayer cer-
taim physieal burdens in addition to the avtual out-
lay of money. One is required fo pay a tax at the
office 0t the Collector of Internal Revenue. He may
carry his pavoent to the office himseli, or he may
send his messenger. 1 he sends his messenger ghall
he be reimbursged for solary and carfare ! The In-
dividual is required to make certain returns and
computations upon hlink forms furnished by the
Treasury Department, T1f, instead of doine the
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clerical work himself, he employs a secretary must
he be compensated for the expenditure? The case
is not dissimilar from the burden of *‘ souree *’ col-
lection imposed upon certain corporations. If cor-
porations are to be reimbursed for performing these
labors, shall individuals also be compensated?
Where shall application of the principle begin and
end.?

Moreover, atter a short period of operation and
actual expericnce the purdens complained of,
whether on behaif of the corporate collector or the
mdividual creditor, will be, and have been, con-
siderably minimized. The expense of office assist-
ance, the loss of interest, the inconvenience in nego-
. Tability, all these elementis and numerous others
whieh the ingenuity of counsel suggest will, through
adjustment and regulation, be reduced to practi-
cally nothing.

{ooley, on Taxation, at page 832, 3d Hd., says:

In a few cases, however, in which such a
course could not work injustice, the State
may reach the party taxed by indirection,
and collect in the first instance from someone
else, who 1n turn will become collector from
the person on whom the tax is really im-
posed. The reason for«this 1s, that in such
cases it is more convenient to the Sfate, and
perhaps makes more certain the collection;
and it could be resorted to only when the
case 18 such that injustice could result to no
one. A case of the kind is where a tax is

imposed on the dividends or other receipts
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of shareholders from fhe protits of corpora-
tions, or upon thelr shares, or upon the in-
terest pald by indebted corporations, and
where the corporation 18 required to make
the payment, which it would then deduet
trom the payment to be made to share-
holders, or to the holders ol the evidences of
indebtedness. There is no doubt of the

right to do this, except as to p‘iwnc,nt to
be made to nonresidents. © &

(The above deals with Stefc taxation.)
And again, at page 34, the same author says:

The legislature must therefore determine
all questions of Stote necessity, diseretion or
policy involved, in ordering o tox and in ap-
portioning it must male all the necessory
rules and regulations wlich are to be o0b-
served in order to produce the desived re-
turns, and wmust dectde upon the ayeicies by
means of which colleetions shall be made.

The passage last ahove quoted way cited with ap-
proval in Pation v. Brady, 184 U. 8. 608, 620, 621.

In Bell’s Gap Railvoad Co. v. Pennsylvania, 134
U. 8. 232 at page 239, this court said:

The corporation, as the debtor of its hond-
holders, holding money in its hands for their
use, namely, the interest to he paid, is merely
required to pay to the Commonwealth out of
this fund the proper tax due on the security.
The tax 18 on the bondholder, not on the cox-
poration. This plan is adopted as a matter
ol convenience and as a gecure method of col-
leeting the tax, That iz all. It Injures no
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party. 1 certainly does not infringe the
Constitution of the United States by making
one party pay the debts and support the just
burdens of another party, as is implied in
the objection.

n Cumnungs v. Natronal Bank, 101 U. S, 153,
156, this court, in holding valid a statute of Ohio
which required the officers of the bank to report to
the county officers the names and addresses of all
stockholders, ete., said:

In National Bank v. Commonwealth, 9
Wall. 353, we held that a statute of Ken-
tucky, very much like this, which enabled the
State to deal directly with the bank in regard
to the tax on its stockholders was valid, and
authorized a judgment against the bank
which refused to pay the tax. It is true,
the statute of Kentucky went further than
the Ohio statute, by declaring that the bank
must pay the tax, while the latter only says

1t may.
In Natronal Safe Deposit Co.v. Ilhmors, 232 . S.

58, 70, this court said:

Nor was there any deprivation of prop-
erty nor any arbitrary imposition of a liabil-
1ty 1 requiring the company to retain assets
sufficient to pay the tax that might be due to
the State. There are many instances in
which, by statute, the amount of the tax due
by one is to be reported and paid by an-
other—as in the case of banks required to
pay the tax on the shares of a stockholder.
(National Bank v. Commonwealth, 9 Wall,
353, 363.)
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Appellant Brushaber (his brief, p. 49) atiempts
to avoid the case just cited by the doctrine de mini-
rts. Counsel state that an examination of the brief
m said case shows that—

it was not contended thot the Illinois in-
heritanee tax placed a financial burden on
the safe deposit compaony nor was such situ-

ation passed upon by this vourt.
In the printed synopses of brief of defendants

in error in that case (p. 65 of the Report) appears
the following:

The act does not make the safe deposit
company an involuntary tax collector.
(Cases cited.) Statutes have frequently re-
quired agents to return Ior taxation prop-
erty Im their possession and made such
agents liable for the tax if they surrender
the property without the tax thereon being

paid. (Cases cited.)

It is submitted that in view of the foregoing and
of the nnequiveeal lunguage of this court in pass-
ing upon the points thus raised, this court can not
he said to Lave heen applyving the doctrine of de
minimis in the above cage,

The underlying principle that o party In posses-
sion of property belonging to another may be com-
pelled to pay in the latter’s behalf the tax assessed
thereon has been too frequently approved to be now
disputed. See, in addition {o the foregoing authori-
ties, Gray on Limitations of the Taxing Povwer, sec.
1195 et seq.; Aberdevi Bank v, Chehalis County,
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166 U. S. 440, 444: Merchants’ Bank v. Pennsyl-
vania, 167 U. S. 461, 465 ; Carstairs v. Cochran, 193 -
U. 8. 10; Union Bank v. City of Richmond, 94 Va.
316: Commonweénlth v. Citizens’ National Bank,
117 Ky. 946.

‘Nor,-~This point is amxsefted in the Brushaber complaing and
argued in. his brief,

I' i b
THE TAXATION OF INCCME ACCRUED PRIQR TO TIX PAS-
SAGE OF THE ACT VIOLATES NO GONSTIT‘U’I‘ION.&I: NOR

EQUITABLE PRINCIPLE:

So much of the act as seeks to impose the tax
upon income received and collected prior to the
third day of October, 1913, the date of the passage
of the act, is claimed to be unconstitutional, It is
averred that the act is to that extent void, for the
reason that it could not lawtully affect any receipts
of the taxpayer acerued before its passage, because
such receipts had become property and capital of
the taxpayer and had ceased to be income. (Ree.,

p. 11.)

1. Former inconme-tax laws have contained the so-callted
“retroactive ” feature.

Inecome tax laws, both in England and in the
United States, have taxed income acerued prior to
the date of enactment of the respective statutes.
The point of uneonstitutionality uporn that ground
has been raised repeatedly. The previous Federal
iheome tax laws, to wit, the acts of August 5, 1861,
12 Stat. 292; July 1, 1862, 12 Stat. 473, 474 Junc
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30, 1864, 13 Stat. 223, 281, 283; July 4, 1864, 13
Stat. 417; March 2, 1867, 14 Stat. 471, 478, 480;
July 14, 1870, 16 Stat. 256; and Aungust 27, 1894,
28 Stat. 593, 8. 27, taxed income received prior to
the passage of each act during periods respectively
as follows: 1861, 7 months and b days; 1862 and
June, 1864, 6 months; July, 1864, and 1867, 1 year;
1870, 6 months and 14 days; 1894, T months and 27
days.

English income-tax laws have provided, in re-
spect to the period of taxafion, as follows:

(1) Act of June 22, 1842, 5 and 6 Viet, ¢ 395,
faxed income from April 5, 1842,

(2) Act of June 28, 1853, 16 and 17 Viet, ¢ 34,
taxed income from April H, 1853,

(3) Since 1861 the English faxing act has been
reenacted annually, 16 Halshury’s Laws of Hng-
land, 609, and has contained similar provisions,

Thus it appears that meome tax legisiation hax
from the heginnine applied the principle here ob-
jected to. Indeed, the English acts have even car-
ried the ¢ eolicction al the source ” huek into peri-
ods and to cover payments antedating the passage
of the statutes. Subsection 4 of Finance Act of
1910, supra; rection 38 ol Finanee Act of 1894,

The consgtitutional question now raived could not,
of courge, arise in England. The parallel is signifi-
cant only in this, England has maintained for al-
most a century o system of ‘“income taxation.”
As a part of its system it hag administered vo-called
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retroactive provisions, and the repeated process of
measuring and taxing receipts prior to the passage
of the taxing statute, has been known as the process
of taxing mmcomes. The Sixteenth Amendment pro-
vides that Congress may levy and collect *“ taxes on
mcomes, from whatever source derived,”’ without
apportionment. Nothing appears against, and
there is everything in favor of, the assumption that
the Amendment used the term °* faxes on 1ncomes,”
ag the term had been applied and worked out in
numberless statutes designating income faxes dur-
ing the past century both in England and in the
United States.

2. A period preceding the taxing year is a natural and
easy measure of the tax, and whether or not in-
come passes into the realm of capital is not mate-
rial, for the tax need not attach to any * speecilie
fund * of ineome, as such.

- A nation or a State is confronted with the prob-
lem of levying and eollecting additional taxes. In
fairness, the burden shouid fall on those able to pay,
and income, measured, not by what the taxpayer
may recelve during the next succeeding vear, but
by what he has received just prior to the faxing
date, is the natural factor of determination. There
18 a present need for revenue. To wait a full cal-
endar year after the passage of the tax law and
then to consume a portion of another vear in es-
tablishing a period for assessment, levy, and collee-
tion would not meet that need. The income for the
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year preceding becomes the most available measure
of the taxpayer’s ability to pay.

In this view, it matfers not whether income re-
seived prior to the passage of the act has become

‘“ property.’”” None the less, it may constitute the
measure of the tax assessed upon the taxpayer’s
estate.

The assertion that the act is uneonstitutional be-
cause it taxes meome which had become capital be-
fore the passage of the act necessarily invelves the
concept that taxable income constitutes a specific
Ffund out of which the tax is taken, and that if the
statute fails to place upon that fund at least a con-
structive notice of intention to colleet the tax, the
fund thus escapes the burden, passes mto the classi-
fication of capital and becomes immune. Appel-
iant Brushaber (brief, p., 72) argues that a power
to tax income can be exercised only by taxing it at
the moment when it comes in, and that immediately
apon its receipt income loses its distinctive char-
acter as such and becomes part of the corpus and
capital of an estate.

Taxable net incomes can not be determined until
2 balance can be struck at the end of a specifie
period. Allowable deductions may appear in the
taxpayer’s account during the last hours of the
taxing vear, and a grogs income, which up to that
time had appeared taxable, entirvely escape the
burden. The tax, when actually ascertained, 18
assessable against the whole estate of the taxpayer.
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There is neither ar actual nor a constructive carv-
ing of the tax out of any fund idenfified as income,
nor can collection of the tax, once it is assessed,
be defeated by any disposition of the income, either
by investment, theft, or destruction. 1t 18 enough
that it was received as income during the period

chosen for the laying of the tax.
In Drexel v. Commonwealth, 46 Pa. St. 31, the

Pennsylvania court said (p. 40):

The English income tax and the United
States income tax are based upon the in-
comes received 1n preceding vears. The
present United States income tax is laid
upon the income of 1862, and the act of Con-
oress for the 5th of August, 1861, 12 Stat. L.
309, expressly declares that *‘ the tax herein
provided shall be assessed upon the annual
income of the persons hereinafter named
for the year next preceding the 1st of Jan-
uary, 18627 % % % .

It is elearly, therefore, perfectly consti-
tutional as well as expedient, in levying a-fax
upon profits or income, to take as the measure
ot taxation the profits or income of a pre-
ceding year. To tax is legal, and to assume
as a staundard the transactions immediately
prior is certainly not wnreasonable, particu-
larly when we find it always adopted in ex-
actly similar cases.

Although applied to statutory conditions some-
what dissimilar to those involved in the Income Tax
Law of 1913, the following language of this court in

0G86—15 6
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Stoel:dale v. Insurance Companies, 20 Wall, 323,

331, 332, has an important bearing upon this point:

The vight of Congress to have imposed
this tax by a new statute, although the meas-
ure of it was governed by the income of the
past vear, can not be doubted ; much less can
it be douhted that it could impose such a tax
on the income of the current year, though

part of that year had E‘lzlpaed_ when the stat-
ute was ljﬂbbt?d #o

Even in the dissenting opinion in the above case,
it 18 said (p. 341) .

Of course I am not fo be understood as
maintaining that when the declaratory act
was passed Congress bhad no power to impose
a tax upon any income that had been re-
ceived hefore that time.

3. That so-called * retroactive ™ features do not violate
the Conxtitution has heen held decisively.

In the Wisconsin Income Tar Coses, 1483 Wis,
456, the court =aid:

One ifurther objection we¢ overrule fhere
withowt comment, for the reason that if
seems very unsubstantial, namely, that the
law i retrospective and void, becanse as-
sessed on ineomes received during the entire
vear 1911, while it did not go into efiect until
July 156th of that yvear, and also because it
includes profits derived from the sale of
property purchased at any time within three
years previousiy.
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Cooley on Taxation, 3d Ed. pp. 492, 493, and 494,

SENEE

Unless the comstitution prohibits retro-
spective legislation the basis of an assess-
ment of taxes may as lawtully be retrospec-
tive as the reverse; that is to say, it may as
well have regard to benefits theretofore re-
celved. as to those which may be received
thereafter. * * * Nor in apportioning
the tax between Imdividuals is there any valid
objection to making it on consideration of a
state of things that may now have come to
an end; as where a tax 18 imposed on the ex-
tent of one’s business for the preceding year
instead of upon an estimate of the business
for the year to come. Drexel v. Common-
wealth,46 Pa. St.31, * * * (Onemay be
faxed upon property which he has long
ceased to own when the tax is levied.

Appellant Brushaber (his brief, p. 76) urges
that the above case can have no bearing upon the
construction of the Sixteenth Amendment, which
did not then exist; that the court attached more
welght to the general acquiescence 1n ¢ war taxes ’’
on patriotic grounds than would now be considered
proper; and further, that the statute which the
court was construing did not impose a new tax ab
wntro, but merely declared the construction of a
prior statute. The court said:

The right of Congress to have imposed this
tax by a new statute * * * can not be
doubted.

Plainer language could not be found.
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See also Loeke v. Now Orleans, £ Wall, 172
Gray v. Darlington, 15 Wall. 63, 66 Mainev. Grand
Trunk Ry. Co., 142 U, 8, 217 Patton v. Brady, 184
U. 8. 603; Flint v. Stone-Tracy Co., 220 U, S, 108.

NoTo~Tlin 1ednt is s rted In the coapdoint« in the Brushoaer,
Thorne, and Tyee caree, and s arpmed in the brlefs in ol of them,

V.

THERE IS IO INVALID DELEGATIOIN QF JUDICIAL AU-
THORITY TO0 THE SLCRETARY OF THE TREASURY,

It is said that the act is invalid in delegating to
the Secretary of the Treasury power to decide, In
certain cageg, that the accumulation as swrplus of
the undistributed profits of a corporation consti-
tutes prima facie evidence of a fraudulent purpose
to escape the tax.

The BSecretary investigates, reaches a conelusion
of fact, and certifies thereto, He simply exercises
on adminisirative function; a judicial power ix in
no fense involved. Taxing officers are constantly
invested with such power and the right to bestow it
upon them is set af rest by the following eases:
Murray’s Lessees v. Hoboken Land Co., 18 How.,
2725 Fong Yceu Ting v, United States, 149 U, S.
693, T14; Lem Moon Siag v. United States, 158
U. 8. 538, 54d: Nishimura Ekiv v, United States,
142 U. 8. 651, 660; Umited States v. Duell, 172 U, S.
5376, b86: Butterworth v. Hoe, 112 U. 8. 50, 67;
Runkle v. United States, 122 U, S, 543, 657 s United
States v. Ju Toy, 193 U. 8. 253 ; Tang Tun v. Edsell,
223 U. 8. 6735 United States v, Sing Tuck, 194
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U. 8. 161, 170; Japanese Immaigrant Case, 189 U. S,
86, 98 ; Turner v. Williams, 194 U. 8. 279; Chin Bak
Kam v. United States, 186 U. 8. 193; Fok Yung Yo
v. Umted States, 185 U. 8. 2963 Umon Bridge Co.
v. Umied Stafes, 204 U, 8. 364, 386; Buttfield v.
Stranahan, 192 U. 8. 470; Oceantc Steam Naviga-
tvon Co. v. Stranahan, 214 U, S, 320.

Nore.—Point asserted in Brushaber complaint: not argued in brief.
Also touched on in Dodge brief, in discussing withholding corporate
profits from taxation: but not asserted in cemplainl nor saved gpecifi-
cally in assignment. Neither Brushaber nor Dodge may raise the
question. Neither hasg shown exercise of alleged “ judicial power”
in his case, or interest in any fraudulent corporation.

VL

THERE IS AMPLE PROVISION FOR HEARING AND APPEAL
TPON MATTER .OF ASSESSSFENT,

1t is said that the act is invalid because it permits
the Commissioner to make assessments without first
g1ving notice of the intended assessment and oppor-
tunity to be heard thereon, Dodge v. Brady, Record,
page 10. Division L of the act (quoted p. 3 this
brief) adopted all general statutes providing ap-
peals from tax assessments.

One of these statutes (sec. 3220, K. S.) provides

that

The Commissioner of Internal Revenue,
subject to regulations prescribed by the Sec-
retary of the Treasury, is authorized, on ap-
peal to him made, to remit, refund, and pay
back all taxes erroneously or illegally as-
sessed or collected.
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The claim that the statute does not apply where
the asgessments are not within the jurisdiction of
the officer has been fully answered imder the head-
ing ‘¢ Jurisdiction ”’ ot 1lus hrief.

Of all the internal revenue statutes, only two have
contained provisions for notice apd hearing hefore
assessment. (Revised Statutes, section 33034, relat-
ing to deficiency assessments against distillers of
fruit brandy, and Revised Statutes, section 3371,
providing assessment for omitted returns on to-
bacco.) DBoth statutes instance deficiency assess-
ments and establish no rule for the making of regu-
lar assessments upon the hagis of returng made by
the tarpayers themselves. No nevessity appears for
eranting notice and hearing hefore assessment
when the return of taxable property emanates from
the individual himsell and the assessment issues
upon that return.

In cases Nox. 213 and 396 the taxpavers made
voluntary returns as required by the statute; were
notified of the assersments as soon as made thereon:
and thereafter filed with the Commigsioner an ap-
peal for remigsion of the surtax.

In Kentueky Rolrood Cascs, 115 U, 8. 321, 331,
332, 333, this court said:

Tt hag, however, been repeatedly decided
by this court that the proceedings to ralse
the public revenue by levy and collecting
taxes are not necessarily judicial, and that
‘‘ due process of law ' as applied to that sub-
ject does not imply or require the right to
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such notice and hearing as are considered to
be essential to the validity of the proceedings
and judgments of the judicial tribunals.
Notice by statute is generally the only notice
oiven and that has been held sufficient
¥ % % Inits application to proceedings
for the levy and collection of taxes it was
sald in McMllan v. Anderson, 95 U. S. 37,
42, that it *‘ is not and never has been con-
sidered necessary to the validity of a tax’’
‘“ that the party charged should have been
present or had an opportunity to be present
in some tribunal when he was assessed.””
¥ % % In the proeceedings questioned in
these cases there was in fact and in law notice
and a heatring. The railroad company, by its
president or chief officer, is required by law
in a specified time to return to the Auditor
of Public Accounts, under oath, a statement
* % % This retulnmade by the corpora-
tion, through ifs officers, is the statement of
1ts own case * * % 1t 18 laid by the
auditor * * * before the Board of Rail-
road Commissioners and constitutes the mat-
ter on which theyv aretoact * * *

People’s National Bank v. Marye, 107 Fed. 570,
involved a statute imposing a tax upon bank stock
in the hands of individuals and requiring each bank
to make a return to the Commissioner, giving the
names of stockholders, number of shares held, ifs
market value, etc. The court said:

A careful inspection of the act shows that
the assessor performs no judieial act in what
he does, the fair interpretation being that the
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assessment made by him s upon the market
value of the stock as reported to fim by the
banlk:, and the act itsclf fises the wnount of
the tar; and under this view further notice
to the taxpayer of the assessment 15 not re-
quired. ¥ ¥ ¥ (H80.)

In Hagar v. Distriet, 111 U, 8. 701, 709, it was
said:

Of the ditflerent kinds of taxes which the
State may imypose there is a vast number of
wwhich, from their nature, no notice can he
oiven to the taxpaver, nor would 11ﬂt1ue b@
ol any passible adyvantage to bim, *

Yef there can be no queatmn thut the pro-
ceeding is due nrovess of law, os theve 18 no
mqary imto the welght of evidenee or other
element ol a ndicial nature, and nothing
counld be changed by heoring the taxpayer.
No richt of bis is thevefore nvaded,

See also Pitsburg, cte., B R, v. Board of Pub-
e Worlks, 172 U, 8. 32, 45 Turpin v, Leman, 187
U. 8. 61, 58 Glidden v, Huariington, 189 U, 33, 259,
258 and Hodge v, Museefine Connty, 186 U, B,
276, 2831.

In case the collector is disratisiied with the tax-
payer’s vetuin, the aet reguires him, before in-
creosting amounts therein, to uotily the taxpaver
and afford him an opportunity to he heard; with
right of speedy opreal {0 the Comissioner in the
event of increare. (Suhdivision d.)

Security Trust Co. v. Locington, 203 U, 8, 323,
relied upon in the Dodge-Brady bricl, well illus-
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trates the distinetion, sinee 1t 1mvolved a statute
providing for a special assessment for back faxes.

Hinally, it is objected that the present law places
upon the Commissioner himself the duty of making
assessments, thereby neutralizing whatever right
of appeal to said official may otherwise have been re-
~ served under the general tax statutes. In answer to
this objection it need only be pointed out that by the
Revised Statutes said official is requared to make the
assessments under all internal revenue acts. (Sec.
3182, R. S.) 8o that if appellants are correct in
thelr contention all Federal tax laws since 1872, to
which sec. 3182, R. 5. is applicable, are likewise un-

congtitutional.

Norn—Thiy point is asserted in the complaint in the Dodge case,
and urged in their brief.

V1il.

THE INVALIDITY OF A PART OF THE ACT WOULD NOT
INVALIDATE THE WIHOLL,

It is alleged in the Brushaber bill (R. 24) (but
not urged in his briel) that the Income Tax lLaw
constitutes ‘‘one entire independent system of tax-
ation,”” and that the invalidity of any provision or
poraon must be held to invalidate the entire act.
Inasmuch as he has argued a point (discussed be-

low) closely allied thereto—i. e., the invalidity of
the entire assessment if a part shall be held in-
valld—the two questions, though distinct, are
treated under a single caption.
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1. Invalidity of o part does not invalidate the entire
statute,

Even though, in respect to any partivular ohjec-
tion, this court should find that Congress had ex-
ceeded ifs authority, nevertheless the act should, if
possible, be sustained 1n all other respects.

The rule that, unless it cun aot be presumed that
Congress would have legislated for the valid por-
tions, even though it had been advised inadvance of
the invalidity of a part of a statute, the valid por-
tions must stand, is too well known to require more
than mere statement.

Cooley, Constitutional Limitation, Tth ed.
pp. 246, 247, 250.

Iield v. Clovle, 143 U. S. 649,

Hunltngton v. Worthen, 120 U, 8. 97.

2., The Income-Tax Aet SPECIFICALLY PROVIDES
that the finding that a portion of the act is un-

constitutionpl or void shall not invalidate the
entire aet.

The act of October 3, 1913, does not leuve us to
speculate upon the legislative will in this purtieu-
lar, Section 4, paragraph T, of the act of which
the income-tax provision constitutes Section IT,
provides that:

If any clause, sentence, paragraph, or part
of this act shall for any reason be adjudged
by any court of competent jurisdiction to be
invalid, such judgment shall not affect, im-
pair, or invalidate the remainder of said act,
but shall be confined in its operation to the
clause, sentence, paragraph, or part thereof,
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directly involved in the controversy in which
such judgment shall have been rendered.

No room, therefore, exists for doubt as to the
legislative intent, which, as indicated in the cases
above, 1s the chief if not the sole eriterion.

3. Position of appellant, Brushaber, that the invalidity
of a portion of the assessment (eovering income
for period prior to passage of the act) renders
entire assessment for 1913 invalid, is untenable
because (1) no assessment is before this court in

this record and (2) noune could be considered in
that case.

The fifth point of appellant’s brief (pp. 77 to
81) argues and cites cases to the effect that:
Where * * *  qno method appears
whereby the legal element can be separated
from that whach 1s vllegal, the whole tax or
the whole assessment, as the case may be, 18
vold. ' | Italies ours.]

Appellant, Brushaber, may not in his case in-
quire whether the assessment showed the illegal
portion separably from the valid portion. There
was no assessment in his case. There is not the
slightest reference in the record to any assess-
ment actually made under the Income Tax Law
against the Union Pacific Railroad Company or
any other person for the year 1913, or for any
period. Appellant at page 78 of his brief says:

It will not, we think, be disputed by the
Government that during the pendency of

this suit (that) the commissioner did make
an assessment upon fthe income of the de-
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fendant for the whole period of 10 months
from March 1, 1913, to December 31, 1913,
inclusive, without distinguishing in the as-
sessment between the peried preceding and
that following October 3, 1913, and without
any evidence as to the receipt of income by
the detendant after QOctober 3, 1913, This,
we submit, makes the entire assegsment for
the year 1913 void and entitles the plaintift
to an injunction restraining the defendant
{rom paying any part of the tax agsessed for
the said year.

There is nothing in the record supporting the
statement of appellant—

(1) That ap assessment was made,

(2) Thatit did not distinguish hettreen the period
preceding’ and that following Oectober 3, 1913, and,

(3) That there was no evidence as to the receipt
of income by the detendant affer Octoher 3, 1913,

This court has not, theretore, any basis of fact
{o which to apply the rule announced by Mr. Jus-
tice Harlan in the Santa Clara County case, c¢ited
by counsel for appellant in support of the fifth
point of the brief,

Moreover, the matters stated in the Brushaher
brief, as above, all transpired affer the bill was iled
in hiscase ;and appellant made no attempt, by sup-
plemental bill, to advance objection to any particu-
lar assessment., Indeed he could not have success-
fully done go. 'The theory of his bill was that no
valid assessment could he made under the act upon
any evidence, and hecause thereof he applied to the
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court to prevent his directors from exercising a
business discretion to pay the tax. This is a cause
of action entirely apart from a complaint of non-
separation of alleged invalid portion of an other-
wise valid assessment made under authority of law.

The point is, however, properly presented in the
Thorne and I'yee cases and argued by reference to

the Brushaber brief.

CONCLUSION.

The decrees and judgments should be affirmed in
all the cases.

THOMAS WATT (GREGORY,
Attorney General.
JOEN W, Davis,
Solicitor General.
WiLLiAM WALLACE, Jr.,
Assistant Attorney General.

OcCToBER, 1915,






APPENIDIX,

INCOME TAX LAW.
[Section 2, act October 3, 1913 ; 38 Stat., 166 et seq.]

A. Subdivision 1. That there shall be levied, assessed,, B2l tas
collected and paid annually upon the entire net income
arising or accruing from all sources 1n the preceding
calendar vear to every citizen of the United States,
whether residing at home or abroad, and to every per-
son residing in the United States, though not a citizen
thereof, a tax of 1 per centum per annum upon such
income, except as hereinafter provided; and a like tax
shall be assessed, levied, collected, and paid annually
upon the entire net income from all property cwned and
of every business, trade, or profession carried on in the
United States by persons residing elsewhere.

Subdivision 2. In addition to the income tax provided , Additional
under this section (herein referred to as the normal R g
income tax) there shall be levied, assessed, and collected, 000
upon the net income of every individual an additional
income tax (herein referred to as the additional tax) of
1 per centum per annum upon the amount by which the
total net income exceeds $20,000 and does not exceed
$50,000, and 2 per centum per annum upon the amount
by which the total net-income exceeds $50,000 and does
not exceed $75,000, 3 per centum per annum upon the
amount by which the total net income exceeds $75,000
and does not exceed $100,000, 4 per centum per annum
upon the amount by which the total net income exceeds
$100,000 and does not exceed $250,000, 5 per centum
per annum upon the amount by which the total net
income exceeds $250,000 and does not exceed $500,000,
and 6 per centum per annum upon the amount by which
the total net income exceeds $500,000. All the pro-

-visions of this section relating to individuals who are
(59D)
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chargwible with the normal income tax, ro far ax they

are upplicuble und ure not inconsi=tent with thisx rub-

division of puragraph A\, shall apply to the levy, uross-

ment, and colleetion of the additional tax Impored under

persrmatre. thix fection.  Every person subject to this additicnal
turn <& 2ot tax shall, for the purpore of its aszessment and collection,
made anmd- ke g pursonul return of his total net income from ull
* sourcer, corporate or otherwice, for the preceding eul-
endur year, under rules and regulations to be pre:ceribed

by the Cromrmis-icner of Internal Revenue und upproved

Ioteroot  in MY the Sverctary of the Treasury., IFor the purpo-v of
Eredis ot s this additional tax the taxable income of uny individual

poratlons v I vhall embrace the shoare to which he would be entitled

of the smuins and profits, if divided or distribmted, whether

divided or distributed or not, of all corporations, joint-

vtock companies, or as:oeilnflons however created or

orponized, formed or fraudulently availed of for the

purpo-+ of preventing the impoxition of such tax through

the medinm of permitting such guins and profits to

accornitlute instead of heing divided or distribmted ; und

the fuct that any such corporation, joint-rtock com-

| Accumalated gun}*.: f‘nr‘a.\.v:mci:.l.tiﬂn,i 1*-. A Iere hﬂ]dil‘l{?‘j f:amp:Ile., T 11:113.’(

& i pan g the guins imd profits ave permitted to accuniulaie beyond

g e e the yewronnble needs of the business thall e primw

fuels evldence of a fraudulent purpose to cseape such

taxs: but the et that the gains and profits wre in any

ease pormnitted to accumulate and becorue surplus shall

ne, Lo con trued as evidence of a purpose to ¢wcape the

»aid Tax in such core unless the Secrctary of the Treasary

vhindl certify thut in hix opinion sneh accumulation is

unreusonable for the purpoe:es of the busine:«. When

reque-ted by the Commivsioner of Internal Revenue, or

any district collector of internal revenue, such corpora-

tion, joint--toek ecompany, or arsociation shall forwurd

to him o eorrvect statement of such profits and the nanes

of the 1ndividuals who would be entitled to the same if
diztributed.

Mot dmeems, B Thett, subject only to such exemptions und dedue-

o, st Hons ox are hereinafter allowed, the net income of a

tuxable perron shull inelude gaine, profits, and mcome
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derived from salaries, wages, or compensation for per-

sonal service of whatever kind and in whatever form

paid, or from professions, vocations, businesses, trade,

conmmerce, or sales, or dealings in property, whether real

or personal, growing out of the ownership or use of or

interest in real or personal property, also from interest,

rent, dividends, securities, or the transaction of any law-

ful business carried on for gain or profit, or gains or

profits and income derived from any source whatever,

including the income from but not the value of property

acquired by gift, bequest, devise, or descent: Provided, p.ipertyac.
That the proceeds of life insurance policies paid uponggrec, ettt
the death of the person insured or payments made by or Jisitance pag
credited to the insured, on life insurance, endowment, or ¢mpt
annuity contracts, upon the return thereof to the insured

at the maturity of the term mentioned in the contract, or

upon surrender of contract, shall not be Included as

income.

. That in computing net income for the purpose of the _Deductions

allowed 1in

normal tax there shall be allowed as deductions: First, computing net
income for the

the necessary expenses actually paid in carryimg on any purposeof the
business, not including personal, living, or family ex- Rormel tax
penses; second, all interest paid within the year by a tax-

able person on indebtedness; third, all national, State,

county, school, and municipal taxes paid within the year,

not including those assessed against local beneiits;

fourth, losses actually sustained during the year, in-

curred in trade or arising from fires, stornis, or shipwreck,

and not compensated for by insurance or otherwise; fifth,

debts due to the taxpayer actually ascertained to be
worthless and charged off within the vyear; sixth, a
reasonable allowance for the exhaustion, wear and tear

of property arising out of its use or employment in the
business, not to exceed, in the case of mines, 5 per centum.

of the gross valye at the mine of the output for the year

for which the computation is made, but no deduction

shall be made for any afdount of expense of restoring
property or making good the exhaustion thereof for

which an allowance is or has been made: Provided, That

no deduction shall be allowed for any amount paid out

2686—15 ('
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‘t"ﬁl

for new building:-, permanent improvementy, or bettur-
mentg, made to increase the volue of any property or
ectate; seventh, the amount received as dividends upon
the stock ur from the net earnings of any corporation,
1oint stock company, assoelation, or itsurance company
which is taxable upon its net income as hereinafter pro-
vided ; vighth. the amount of income, the fax upon which
has been paid or withheld for payment af the source ot
the income, under the provisions of this section, provided
that whenever the tux upon the income of o perron is
required to be withheld and paid at the vource ax here-
inafter required, if such annual income does not exceed
the sum of 3,000 or is not fixed or certain, or i indefinite,
or irregular as to amount or thme of acerual, the same
shall not be deducted in the persomal return of such
person.

pNet income  The net income from property owned and business cor-
ToEL-

-+

dents, from ried on n the United States by per<ons IZE*Sidi'flg el?ewhere
cd in "nites shall be computed upon the basis preseribed in tfl:ub para-
grapk and that part of paragraph G of this reetion
relating to the computation of the net income of corpora-
tions, joint-stock und insurunce companies, organized,
created, or existing under the laws of foreign countries,

in so far us applicuble.
Interest on

optiterest on That in computing net Income rnder this section there
state er cfghall be excluded the interest upon the obligations of o
and compensa- SEpte or uny political Fubdivi.z-:iﬂn thereof, and upon the
U ok Glleers obligations of the United States or it posvessions; also
tax. the compensation of the preszent President of the United
States during the term for which he has been elected, and
of the judges of the supreme and inferior courts of the
United States now in office, and the compensation of all
officers and employees of a State or any political sub-
division thercof except when such compensation is puid
by the United States Governent. ,
ga puction of C. That there shall be deducted from the amount of
cach single the net income of each of vaid persons, ascertained as
crson, and . . ] ' " .« s
%}1:3310 o 2001 pmwded herein, t}m sum, of #3,000, plus &13000 addltl:nml
ted man and if the person Ema]i‘lpg the return be o married man with a
gether, wife iving with him, or plus the sam of $1,000 additional
if the person making the return he a married woman with.
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a hushand living with her; but in ho evetit shall this addi-
{ional exemption of %1,000 be deducted by both & hushand
and a ‘wife: Provided, That only ond deduction of $4,000
shall e made froin the aggregate ineome of both husband
ahd wife when living together.

D, The said tax shall be computed upon the remainder Pperoa for
of said net income of each person subject theéreto, accru- prich cﬁ,ﬁpuiﬁ
ing during each preceding calendar year ending Decem- ed
ber thirty-first : Provided, however, That for the year end-
ing December thirty-first, nineteen hundred and thirteen,
said tax shall be computed on the net income accruing
from March first to December thirty-first, nineteen hun-
dred and thirteen, both dates inclusive, after deducting
five-sixths only of the specific exemptions and deductions
herein provided for. On or befote the first day of March, . .. 4006
nineteen hundred and fourteen, and the first day ofmade under

\ odth by eacl
March in each year thereafter, a true and accurate re- persox having

a net Income
turn, urder oath or affirmationh, shall be made by each of 35,000 or
person of laswiul age, except as hereinafter provided, |
subject to the tax imposed by this section, and having
a net income of $8,000 or over for the taxable year, to
the collector of internal revenue for the district in which
such person resides or has his principal place of business,
or, in the case of a person residing in a foreign country,in
the place where his principal biisiness is carried on within
the United States, in such forin as the Commissioner of
Internal Revenue, with the approval of the Secretary of
the Treasury, shall prescribe, getting forth specifically
the grogs amount of income from all separate sources and @ross income

from the total thereof, deducting the aggregate items or from 2l

expenses and allowance herein authorized; guardians, G owrdians,

trustees, eXecutors, administrators, agents, receivers, o owes ot

coniservators, and all persons, corporations, or associg- L9 persons E’;
tions acting in any fiduciary capacity, shall make and *°"

render a return of the net income of the person for whom

they act, subject to this tax, coming into their custody or

control and management, and be subject to all the pro-

visions of thig section which apply to individuals: Pro-

vided, That a return made by one of two or more joini

guardians; trustees, executors, administrators, agents,

]
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receivers, and conservatory, or other perrons acting n a
fiduciary capacity, filed in the district where such person
resides, or in the distriet where the will or other instru-
ment under which he aets is recorded, under such resu-
lations as the Seerctury of the Treasury may pre-cribe,
shall be o suflicient eomplianee with the requirements of
E%s;f e te. this paragraphs and alro all persons, firnur, eompanics,

contral ' « « . .
of -:if}gtu:-m?in;- eopartnera-hlpr', corporationy, lomt—HtGCk compinics or

ey abie e avsociations, and insurance companies excenpt as here-
othrrs, inafter provided, in whatever ecapaecity ucting, having
the control, receipt, di=po-al, or payment of fixed or
determinable anmual or periodical gans, profits, and

income of another percon subject to tax, thall In behald

of such perzon deduet and withhold from the payment

Normal taxan amount equivalent to the normal income t0x upon
oy s the same and make and render o return, os aforesaid,
thereol mad® hnt ceparate and distinet, of the portion of the income
of each perron from which the normal tax has been thus

withheld, and containing alro the name and address of

such person or stating that the name and address or the

address, a5 the case may ke, are unknown: Provided, That

the provirion requiring the normal tax of mdividuals fo

be withheld at the rource of the income shall not I con-

strued to require uny of such tax to he withheld prior o

the first day of Novewber, nineteen hundred and thirteen:
anioy e s Procided further, That in either care above mentioned

income o%-

coods 8a.0n 1o return of 1ncome not exceeding $3,000 chall bo re-
Interest In

partanrchip quired: Proveded further, That any perrons earrying on
profts 1% 2 business in partaerchip shall be Hable for incomwe tix
turn. only i1n their individual enpacity, und the shure of the
profits of a partner hip to which ony taxuble partner
would be enfitled if the some were divided, whether
divided or othevrwise, thull bo returned for tuxation il
the tax paid, undwr the provisions of this seetion, and uny
s artoer MES queh firm, when requested by the Commivsioner of Inter-
s roimeg. Dal Revenue, or uny distriet collector, shall forward to
him o correet statement of such profits und the hames ol
the individuals who wonld Le entitled to the same, i dis-
tributed: Provided furtler, That perrons liable for the
normil ncom» {aX conly, on their own account or in

behalf of another, chall not be required to make return
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of the income derived from dividends on the capital stock _ Dividends on
or from the net earnings of corporations, joint-stock com- {0 be excluded
panies or associations, and insurance companies taxable

upon their net income as hereinafter provided. Any

person for whom return has been made and the tax paid,

or to be paid as aforesaid, shall not be required to make

a return unless such person has other net income, but

only one deduction of $3,000 shall be made in the case of

any such person. The collector or deputy collector shall

require every list to be verified by the oath or affirmation  Fgiirnsiobe
of the party reridering it. If the collector or deputy col-oath, and
lector have reason to believe that the amount of any ﬂr&lg ,ay I‘;;
income returned is understated, he shall give due notice coliector.

to the person making the return to show cause why the

amount of the return should not be increased, and upon

proof of the amount understated may increase the same
accordingly. If dissatisfied with the decision of the col- Appeals from
Jector, such person may submit the case, with all the fgqer * ®°
papers, to the Commissioner of Internal Revenue for his

decision, and may furnish sworn testimony of witnesses

to prove any relevant facts.

E. That all assessments shall be made by the Commis- Assessments,
sioner of Internal Revenue and all persons shall be noti- paymenis’ of.
fied of the amount for which they are respectively liable
on or before the first day of June of each successive year,
and said assessments shall be paid on or before the
thirtieth day of June, except In cases of refusal or neglect
to make such refurn and in cases of false or fraudulent
returns, in which cases the Commissioner of Internal ., .. . -
Revenue shall, upon the discovery thereoxf, at any time2s to time
within three years after said return is due, make a return ment may be

. . . ) . . . paid without
upon mformation obtained as provided for in this section Incurring pen-
or by existing law, and the assessment made by the Com-
missioner of Internal Revenue thereon shall be paid by
suich person or persons immediately upon notification of
the amount of such assessment; and to any sum or sums
due and unpaid after the thirtieth day of June in any
vear, and for ten days after notice and demand thereof o
by the collector, there shall be added the sum of 5 per intovest 1 chse

of nonpayment

centum on: the amount of tax unpaid, and interest at the within 10 days
er une

rate of 1 per centum per month upon said tax from the 30th.
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time the sume became due, except from the estates ol

insane. deceased, or Insolvent persons.
pErrsons, Al persons, firms, cop :}1‘tner:~"hip:-=', c?mp:mie::,' COTPOTiL-
withholding ticiy:, Julnt-steck companies or ax-ociations, and msuranges
normal tax on . ; . « . _ .
behalf  ofgompanies, In whatever ecapacity acting, inelnding les s
' or mortgamors of real vr personal property, trustees acting
in any trust eapacity, executers, administrators, agentx,
receivers, conservatory, vmplovers, and all officers and em-
ployees of the Unifed Stafes having the control, receipt,
custody, disposl, or payment of interest, rent, salaries,
wages, premivny, anoiities, compensation, remuneration,
emoluments, or uther fixed or determinable annuul ains,
profits, and income of another perron, exceeding ¥3,00
Tor any taxable year, other than dividends on capital
stoclk, ur from the net ecarnings of curporations and joint-
ctock corapanies or associations subject to like tax, who
are required to make and render a return in behulf of
%%%?%Eﬁg E s.anot]-:ter,. as provided herein, to the crdle&tur_uf his, her, or
its dastriet, are hereby authorized und required to deduet
and withhold from such annuul gains, profits, and inconie
such sum as will be snffielent to pay the normul tax 1m-
Tax to be POfed thererm by this section, and shall pay to the officer
B et of the United States Government suthorized to veceive
Fecelve RS the same; snd they are each hereby made persomally liable
for such tax. In all cases where the income tax of u
person s withheld and deducted and paid or to Ve paid at
the source, ax afore~aid, such person shall not receive the
Lenefit of the deduction and exemption allowed in paru-
Notier must ELAPR C of this seetion exeept by an apphieation for refund
be fled 1n ad- f the tax unle~« he vhall, not lex« than thirty days prior to
s or o the day on which the return of lus meome is due, file with
paragraph €. the perron who iz required to withhold and pay tax for
him, o signed notiee in writing claiming the henefit of suely
picnatty for exemption and thereupon no tax shall be withheld upen
claim. the amonnt of such exemption: Preocided, That if iny per-
son, for the purpn:se of obtaining any allowance or reduc-
tion by virtue of a claim for such exeniption, either for
himself or for any other perron, knowingly makes any
talee statement or false or frandulent repre:entation, he
shall be liable to a penalty of ¥300; nor +hall any peryon
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under the foregoing conditions be allowed the benefit of

any deduction provided for in subsection B of this section o ige, must
unless he shall, nat less than thirty days prior ta the day yance for claim
on which the return of his income is due, either file with un der pae
the person who is required to withhold and pay tax for '

him a true and correct return of his annual gains, prefits,

and income from all other sources, and alsp the deductions

asked for, and the showing thus made shall then become a

part of the return to be made in his behalf by the petson

required to withhold and pay the tax, or likewise make
application for deductions to the collector of the district

in which refurn is made or to be made for him: Provided  Returns, for
further, That if such person is a minor or an 1nsane persen, persons, | ete,
or is absent from the United States, or is unable owing {o made.
serious illness to make the return and application above

provided for, the return and application may be made for

him or her by the person required to withhold and pay

the tax, he making oath under the penalties of this Act

that he has suficient Enowledge of the affairs and prop-

erty of his beneficiary to enable him to make & full and

complete return for him or her, and that the return and

application made by him are full and complete: Provided . orga; . tox

further, That the amount of the normal tax hereinbefore 24d Withheld,
imposed shall be deducted and withheld from fixed andficoxe trorm
determinable annual gains, profits, and income derived corporations.
from interest upon bonds and mortgages, or deeds of trust

or other similar. obligations of corporations, joint-stock

companies or assoclations, and insurance corupanies,

whether payable annually or at shorter or longer periods,

although such miterest does not amount to $3,000, subject

to the provisions of this section requiring the fax fto be

withbeld at the source and deducted from annual ineome

and paid to the Government; and likewise the amount of

such tax shall be deducted and withheld from eoupons,

checks, or bills of exchange for or in payment of interest sioons  or® oo

upon bonds of foreign countries and upon foreign mort- ¢y Th 3%,
gages or like obligations (not payable in the United States), WA, The
and also frem coupons, checks, or bills of exchange for or -
in payment of any dividends upon the steck or interest

upon the obligations.of foreign corporations, associations.
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and insurance companies engaged in business In foreign
countries: and the tax in each case shall be withheld and
deducted for and in behalf of any per=on subject to the tax
hereinbefore imposed, although such interest, dividends,
or other compensation does not exceed #3,000, by any
banker or perzon who shall sell or otherwise realize cou-
pons, checks, or bills of exchange drawn or made in pay-
ment of any such inferest or dividends {(not payable in the
United States), and any perron who shall obtain payvment
(not in the United States), in behalf of another of such
dividends and intere:t by means of coupony, checks, or
hills of exchange, nnd alse any dealer in such coupons
who chall purchare the rame for any such dividends or
interest (not payable in the United States), otherwive than
from a banker or another dealer in such coupons; but in
each cave the bepefit of the exemption and the deduction
allowable under this section may be had by complying
with. the foregoing provisions of this paragraph.
obinined ve Al persons, fitmy, or corporations undertaling as o
D o 'y matter of business or for profit the collection of foreipn
?gﬁlg‘g’ﬂfgfm‘ig}; payments of such Interest or dividends by means of cou-
payments ofin- pons, checks, or bills of exchange shall obtain a licensa
from the Commissioner of Internal Revenue, and shall
be subject to sueh regulations enabling the Government
to agcertain and verify the due withholding and pay-
ment of the income tax required to be withheld and paid
as the Commissioner of Internal Revenue, with the ap-
proval of the Secretary of the Treasury, shall preseribes
Penatgy for A0 a0y perron who shull knowingly undertake to collect
e oo - such payments as aforesaid without having obtained o
license therefor, or without complying with such rezula-
tions, shall be deemed guilty of o misdemeanor and for
each offense be fined in o sum not exceeding 35,000, or
impriconed for a term not exceeding one vear, or bﬂth,
in the dizeretion of the court.
Lishility for  Nothing in this vection shall be construed to release o
tax not affect-
¢d by any con. taxable person from lability for income tax, nor shall any
into after pas- contract entered into afte::r this Act takes effect be valid
in regard to any Iederal income tax impored upon o per-
son lable to such payment.
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The tax herein imposed upon annual gains, profits,
and income not falling under the foregoing and not re-
turned and pald by virtue of the foregoing shall be as-
sessed by personal return under rules and regulations to
be prescribed by the Commissioner of Internal Revenue
and approved by the Secretary of the Treasury.
The provisions of this section relating to the deduction ., Dsigl}}:gﬁ%g?
and payment of the tax at the source of income shall only P17 v, normal

apply to the normal tax hereinbefore imposed upon 1ndi-

viduals.

. . > T - Penalty for
B. That if any person, corporation, joint-stock com- FPenalty Reyed

+ g o ' lect to make
pany, association, or lnsurance company liable to makelect to make

yg9.) : ~ or for makin
the return or pay the tax aforesaid shall refuse or neglect g, for making

to make a return at the time or times hereinbefore speci-
fied in each year, such person shall be liable to a penalty

of not less than $20 nor more than $1,000. Any person

of any officer of any corporation required by law to make,

render, sign, or verify any returh who makes any false or making  falge
fraudulent return or statement with intent to defeat or seturn. oo
evade the assessment required by this section to be made

shall be guilty of a misdemeanor, and shall be fined not

exceeding $2,000 or be imprisoned not exceeding cne year,

or both, at the discretion of the court, with the costs of
‘prosecution.

. (a) That the normal tax hereinbefore imposed , Normal tax

to be assesgsed

. . . . . : and pald en
upon Individuals Iikewise shall be levied, assessed, and 22d pald on

' : " Pt come 0f corpo-
paid annually upon the entire net income arising or $ome of corpe-

acecruing from all sources during the preceding calendar Stock gompa-
year t0 every corporation, joiné-stock company or asso- ciations,
ciation, and every insurance company, organized in the

United States, no matter how created or organized, not

including partnerships; but if organized, authorized, or

existing under the laws of any foreign country, then

upon the amount of net income aceruing from business

transacted and capital invested within the United States

during such year: Provided, however, That nothing in , Tax zot to
this section shall apply to labor, agricultural, or horti-tn orsanlaa-
cultural organizations, or to mutual savings banks not

having a capital stock represented by shares, or to fra-

ternal beneficiary societies, orders, or associations oper-



106

sting under the ledge system or for the exelusive bhenefit

of the members of n fraternity itvell operating under

the lodge system, and providing for the payment of life,

ick, accident, and other benefits to the members of

such societies, orders, or associations snd dependents of

such members, nor to domesilic building and loan aso-

ciations, nor to cemetery companies, organized and oper-

ated exclusively for the mutual benefit of their members,

nor to any corporation or asspciation organized ond

operated exclusively for religious, charitable, scientific,

or educational purposes, no part of the net income of

which inures to the benefit of anv private stockholder

or individual, nor to business leagues, nor to chomburs

of comeree or boards of trade, not organized for profit

or no part of the net income of which inures to the Invnefit

of the private rtockholder or individual; nor to uany

civie leapue or organization not organized for profit,

bat operated esclusively for the promotion of rocial

welfare: Providod further, That there <hall not be fuxed

yaboome  de- un_c'l?r this vection any :Enmme derived :frr::m any public

publie utilitles utility or from the wxercise of any essvnfial governmental

al funections funetion acerulng to any State, Territory, or the Distriet
acceruing to . " « e o

States,  Terrl- of Columbia, or any political suhdivision of o State, Toer-

" ritory, or the District of Columbia, nor any income aceru-

ing to the government of the Philippine Islands or Porto

Rico, or of any political subdivision of the Philippine

Islands or Porto Rico: Prorided, That whenever any

State, Torritory, or the Distriet of Coluwmbia, or uny

polifical =ubdivision of a State or Territory, has, prior to

the pasrage of this Act, entered in good faith into o con-

tract with any person or corporation, the object and

purpose of whieh Iz to aequive, consfruct, opsrute or

maintain o public utility, no tax shall be levied wnder

the provirions of this .\\ct upon the income derived from

the operation of such publie utility, so far as the pay-

ment thereol will impore 8 loss or burden upon ruch

state, Territory, or the Distriet of Columbia, or a politi-

cal subdivision of a State or Tervitory; but this provi-

sion is not mtended to confer upon such person or cox-
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poration any financial gam or exemption or to relieve JP¥¢m %ﬁg‘;;
such, person or corrpgmuon from the payment of a tax 0 stin® o
as provided for in this section upoen the part ox po;*t;op from confracts
of the said income to which such person or corporation Corpbrations.
shall be entitled under such contract.

(b) Such net income shall be ascertained by deducting Net r]ﬁnﬂn{ﬁ
from the gross amount of the income of such corporation, tions, joint-

stock compa-
joint-stock company or association, or ingurange com- dies, ete., how

agecrtained,
pany, recgived within the year from all sources, (first)
all the ordinary and necessary expenses paid within the
vear in the maintenance and operation of ifs business
and properties, ihcluding rentals or other payments ve-
guired to be made as a conditipn to the contmued use or
possession of property; (second) all losses actually sus-
tained within the year and not compensated by 1nsurance
or otherwise, inclnding a reasonable allowance for depre- ﬂeﬁ‘x?fgﬁfti and
ciation by use, wear and tear of property, if any; and
in the cage of mines a reasonable allowance for depletion
of oves and all other natural deposits, not to exceed 4
per centum of the gross value at the mine of the output
for the yvear for which the compuiation 1s made; and 1
case of 1nsurance companies the net addition, if any,
required by law to be made within the year to reserve
funds and the sums other than dividends paid within the
year on pollcy and annuity contracts: Provided, That _ . _
mutua,l fire 1nsurance companles requiring their members iﬁ.ﬁﬁﬁme com-
to make premium deposits to provide for losses and ex-
penses shall not return as mcome any portion of the
premium deposits returned to their policvholders, buy
shall return as taxable income all income received by
them from all other sources plus such portions of the
premium deposits as are retained by the companies for
purposes other than the payment of losses and expenses
and relnsurance reserves: Provided further, That mutual srpiua ma-
marine Insurance cﬂmpanies shall include in theiv return gﬂﬁg‘piﬁ?ﬁmﬂﬂe
of gross income gross premiums collected and received, by
them, less anounts pmc{ for reinsurance, but shall be
entltled to include In cledu@tmns from gross income
amounts repaid to pelicyholders on account of premiums

prevy 011_.'-:-113? P alcl by them and interest paid upon such
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amounts between the ascertalnment thereof and the pay-

ment thereof and life insurance companies shall not m-

Life insur- clude as income in any year such portion of any actual
anee compa- ] . . e e .

nies. premium received from any individual policyholder as

shall have been poid back or credited to such individual

policyholder, or treated as an abatement of premium of

such individual policvholder, within such year; (third)

tont VAt O% the amount of intevest acerued and paid within the year

aceruinge and

poid durlng the 00 1ts indebtedness to gn amount of such indebtedness
vear on indebt-

Yanrss maw b DOt exceeding one-half of the sum of its interest bearing
deducted from - )

ineame, indebtedness, and its paid-up capital stock outstandimg
at the close of the year, or 1f no capital stock, the amount

of interest paid within the year on an amount of 1ts
indebtedness not excesding the amount of capital em-

ploved in the business at the cloge of the yvear: Provided,

That in case of indebtedness wholly secured by colluteral

the subject of sale In ordinary business of such corpora-

tion, joint-stock company, or assgociation, the total mter-

est secured and paid by such company, corporation, or

association within the year on any such indebtedness may

ke deducted as a part of its expenve of doing business:

Ronds issued £ 70¢dcd frether, That in the cave of bonds or other in-
Tith sgaranty Jjehtednes, which have been ivsued with a guoranty that
ghall _be Iree the interest payable thereon rhall be free from taxation,
no deduction for the payment of the tax herein impozed

chall be allowed; and in the case of o bank, baunling

Interest o MSSOCIution, loan, or trurt company, interest paid within
Qoposits 227 the year on deposits or on moneys received for invest-
from gress in-ypent und secured Ly interest-bearing certificates of in-

debtedness 1ssued by such bank, banking association, loan
or trust compuny; {(fourth) all sums paid by it within the

Paxes pata, yeor for taxes Imposed under the authority of the United

States or of any State or Territory thereof, or imaposed by
the Government of any foreign country: Provided, That

Torelzm cor- .

porations, ete, 10 the case of a corporation, joint-ctock company or aszo-
ncome TOID =« .. . . .
busincss in clation, or insurance company, organized, authorized, or

Gnited Btates existing under the iaws of any foreign country, such net
income shall be axcertained by deducting from the gross
amount of its Income acerued within the vear from
business transacted and capital invested within the
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United States, (first) all the ordinary and necessary ex- pronary ex

penses actually paid within the year out of earnings in &' et
the maintenance and operation of its business and prop-
erty within the United States, including rentals or other
payments required to be made as a condition to the

continued use or possession of property; (second) all gedsges and
losses actually sustained within the year in business con- |
ducted by it within the United Sfates and not compen-

sated by 1nsurance or otherwise, including a reasonable

allowance for depreciation by use, wear and tear of prop-

erty, if any, and in the case of mines a reasonable allow-

ance for depletion of ores and all other natural deposits,

not to exceed 5 per centum of the gross value at the mine

of the output for the year for which the computation 1s

made; and in case of insurance companies the net addi-

tion, if any, required by law to be made within the year of hENtae
to reserve funds and the sums other than dividends paid OmpARIcs.

within the year on policy and annuity contracts: Provided

further, That mutus! fire insurance companies requiring

their members to make premium deposits to provide for

losses’ and expenses shall not refurn as imcome any por-

fion -of the premium deposits returned to their policy-

holders, but shall return as taxable income =ll income

received by them from all other sources plus such por-

tions of the preminm deposits as are retained by the

companies for purposes other than the payment of losses

and expenses and reinsurance reserves: Provided further,

That mutual marine insurance companies shall include in. . Mutual fire

thelr return of gross income gross premiums collected and P Mutual ma-
. ‘ ‘ rine insurance,

recelved by them less amounts paid for reinsurance, but

shall be entitled to include in deductions from gross

Icome amounts repald to policyholders on account of

premiums previously paid by them, and interest paid

upon such amounts between the ascertainment thereof

and the payment thereof and life insurance companies

shall not include as income in any year such portion of

any actual premium received from any individual policy-

holder as shall have been paid back or credited to such

mdividual policyholder, or treated as an abatement of

premium of such individual policyholder, within such
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s a i YRS (third) the amonnt of interest wcerued and paid
paid duriny the within the year on 1ts mdebtednes< o an amount of such
ednrss. indebtedness not exceeding the proportion of one-half of
the sum of ity interest beuring indebtedness and 1ts

paid-up capital stock out-ftanding at the close of the

vear, or if no cupital ~tock, the capital employed in the

business at the clore of the yew which the gross amount

of itz Imcome fur the vew from businers fransaeted and

capital invested within the United States bears to the

oross amount of its income derived from ull sourees within

and without the United States: Prorided, That in the care

_ Bonds whase of hondy or other indebtedness which have been iesued

agreed to PA¥ with a gnaranty that the interest puyable thervon chall e

out tax drdue- frea from tuxation, no dednetion for the payment of the
tax herein imposed shull be allowed; (fourth) wll surns
Pazes. paid by it within the yvear for taxes mupored under the

anthority of the United Stales or of any State or Territory

thereof or the Dixtrict of Columbia. In the cuse of assers-

ment Insurance companies, whether domestic or foreipm,

the actual deposit of suns with State or Territoriul offi-

cers, pursuant to law, as additions to gaarantee or re-erve
Insnraneces ro-

cnree Tonde 1o~ funds shall be treated as being puyments requirved by law

to reserve funds.
commitdy & (e) The tax herein hnposed shall be computed upon its

pet Income 2t entire net income accrued within each preceding calendar
calendar year. yanr ending December thirty-first: Provided, howeirey,
That for the vear ending December thirty-firet, ninctesn
hundred and thirteem, raid tax shall be imposed upon
1ts entire net meome accrued within that portion of vaid
vear from March first to December thivty-fivet, both datea
inclusive, to be avevrfained by toking five-sixths of its
g it S5l entire net income for said colendar year : Provided further,
g-"f;} b‘;‘?‘g‘;gfg That any corporation, Joint-steck company or asroelution,
Pamationy, O or insurance company subject to this tax may designate
the last day of any month in the year as the day of the
cloving of 1ts fiscal vear and shull be entitled to have the
tax payable by 1t computed upon the busis of the net
mcome a:cerbained as herein provided for the year vnding
on the day o designated in the year preceding the date of
asressment mstead of upon the basis of the net income for
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the calendar vear preceding the date of assessment; and 1t
shall give notice of the day it has thus designated as the
closing of its fiscal year to the collector of the distriet n
which its principal business ofiice is located at any time
not less than thirty days prior to the ddte upon which 1ts
annual return shall be filed. All corporations, joint-stock . TpEasw ien
companies or associations, and insurance companies sub-
ject to the tax herein imposed, computing taxes upon the
income of the calendar vear, shall, on or before the first
day of March, nineteen hundred and fourteen, and the first
day of March in each year thereafter, and all corpora-
tions, joint-stock companies or asscciations, and isurahcee
conrpanies, computing taxes upon the income of a fiscal
year which it may designate in the manner hereinbefore
provided, shall render a like return within sixfy days
after the close of its said fiscal year, and within sixty days , Befuns To
adter the close of its fiscal year in each year thereafter, or frilation to be
1n the case of 2 corporation, joint-stock conipany or asso- lector of dls-
ciation, or 1nsurance company, organized or existing under
the laws of a forelgn country,in the place where its princi-
pal business is locatéd within the United States, in such
form as the Commigsioner of Internal Reveriue, with the
approval of the Secretary of the Treasutry, shall prescribe,
shall render a true and accurate return under oath or
atirmation of its president, vice president, or other princi-
pal officer, and its treasurer o1 dssistant tredsurer, to the
collector of internal revenue for the district in which it Information

to be included

has 1ts principal place of business, setting forth (first) o Ieturn of

the total amount of its paid-up capital stock outstanding, , Faid-up capi-
or if no capital stock, its capital employed in business, at -

tlie close of the year; (second) the total armount of its

bonded and other indebtednéss at the close of the yedr: s onded in-
(¢hird) the gross amount of its income, recdived dtring o
such, year from all sources, and if organized inder the laws

of 4 foreign country the gross amouht of its income re- Gross in-
ceived within the year from business transdeted and capi-

tal invested ‘within the United States; (Ffourth) the totdl

amount of all its ordingry ard necessary expenses paid out poondingry e

enses of oper-

of earnings in the maintenance and operationi of the bugi- ttionandmaia-

ness and properties of such corporation, joint-stock coin-
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pany or asveecigtion, or insurance company within the
year, stating separately all rentals or other payments
required to be made as a condition to the contmued uve
or possession of property, and if orgoanized under the laws
of a foreign country the amount vo paid in the mainte-
nance and operation of ity business within the United
dopm o & Statess (fifth) the total amount of all lorres actually sus-
fained during the veur and not compensated by insurance

or otherwire, stating separately any amounts allowed for
depreciation of property, and in case of insurance com-

recn d81EIRAl panies the net addition, if wny, respaired by luw to be made
within the vear to rererve funds and the sums other thun

dividends paid within the year on policy und anmmity

contracts: Procided fuithe /, That mufnal fire marunce

companles requring thelr members to make premivm

deperits to provide for losses and expenres rhall not re-
mtae e Pre; turn as income any portion of the premium deposits re-
not o e It turned to their policyholders, but shall return ux taxable
aple incoree.  income all Income recelved by them from all other sourees
plus such portions of the premium deposits asare retained

by the companivs for purposes other than the payment of
e X8 Josses und eXpenres und reinsurance recerves: Proeided
furthor, That mutual marme insurapce companies »hail

mclude in their return of gro:s ncome gro.4 preminms

collected and received by them less amovmts paid for re-

msurance, but shall be entitled to include in deduetions

irom gross ncome amounts repaid to policvholders on

account of premiums previously paid by them, und in-

terest paid upon ruch amounts between the areertaln-

ment thereol and the payment thereof and life Insuranes

companies thall not incelude oy income in any year rueh

portion of uny actual premium received from any in-

dividual policrholder as shall have been paid buck or

credited to such individual policyholder, or treated us an

abatement of preminm of such individual policyholder,

noucEclen car- within such year; and in citse of 2 corporation, joint-
108 busin, = 1n stock compuny or asrociatlon, or INSUETANCS COIMPALY,
RStates, organized under the laws of o foreign country, all losses
actually sustained by it during the vear in busine:s con-
ducted by it within the United States, not compenrated

Rontal, efe,
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by insurance or otherwise, stating separately any amounts

allowed for depreciation of property, and in case of 1n-

surance companies the net addition, if any, required by

law to be made within the year to reserve funds and the Reserve fund.
sums other than dividends paid within the year on policy

and annuity contracts: Provided further, That mutual fire ;, Jiroe) Axe
insurance companies requiring their members to malke Panies.
premium deposits to provide for losses and expenses shall

not return as income any portion of the premium deposits

returned to their policyholdérs, but shall return as taxa-

ble income all income received by them from all other

sources plus such portions oi the premium deposits as are

retained by the companies for purposes other than the

payment of Josses and expenses and reinsurance reserves:

Provided further, That mutual marine insurance com- pwfual ma.
panies shall include in their return of gross income gross ¢ompanies.
premiums collected and received by them less amounts

paild for remsurance, but shall be entitled to include in

deductions from gross income amounts repaid to policy-

holders on account of premiums previously paid by them

and interest paid upon such amounts between the ascer-

tainment thereof. and the payment thereof and life in- , qt%8 s
surance companies shall not include as income in any 2ies-

year such portion of any actual premium received from

any individual policyholder as shall have been paid back

or credited to such individual policyholder, or treated as

an abatement of premium of such individual policy-

holder, within such year; (sézth) the amount of interest What inter.

&3t _on bonded

accrued and pald within the year on its bonded or other indebtedness
may be deduct-

mdebtedness not exceeding one-half of the sum of its ed.
mterest bearing indebtedness and its paid-up capital
stock, outstanding at the close of the year, or if no
capital stock, the amount of interest paid within the
year on an amount of indebtedness not exceeding the
amount of capital employed in the business at the cloge
of the year, and.in the case of a bank, banking associa- Interest paid

. . . on deposits de-
tlon, or trust company, stating separately all interest ductible from

] ] o . . incomes,
paid by 1t within the year on deposits; or in case of a
corporation, jomné-stock company or association, or in-
surance company, organized under the laws of a foreign

9686—15 8
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country, interest o paid on its bonded or other indebted-
ISt O nessto an amount of such bonded or other indebtednessnnt

farpign corpa- exceeding the propertion of its paid-up capital stock out-
standing at the close of the year, or if no capital stock, the
amount of capital employed in the business ot the cloxe of
the year, which the gross amount of ifs income for the
vear from business transacted and capital invested within
the United States bears to the groxs amonnt of its incomwe
derived from all sources within and without the United
Taxes pald. States; (scecnth) the amount paid by it within the yewr
for taxes imposed under the authority of the United
States and separately the amount so padd by it for taxes
mposed by the Government of any foreign countryg
o Thp, iBeome (g fith) the net income of such corporation, joint-stock
en rofurn,  company or asvoclation, or msurance company, after
making the deductions In thix subection authorized. Al
such returns shall as received be transmitted forthwith by
the collector to the Commirssioner of Internnl Revenue,
All aszessments thall be made and the reveral eorpo-
po T s rations, Joint-stoek companies or arxoclationy, and insvr-
fad motler 10 anee companies vhall Le notified of the umount for which
they are respectively linlle on or before the first dav of
June of euch sucerszive year, and said as-e.vment shall
be paid on or hefore the thirtieth day of June: Proride d,
That every corporafion, joint-stock compuny or as-o-
ciation, and insurance compuany, computing tnxes upon
the income of the fireal year which it may desirmate in
the monner hercinbefore provided, shall pay the taxes
tass et due under its arressment within one hundred and twenty
Py or- days after the dute upon which it is required o file jts
list or return of income for asvessment; exeept in casvs
of refural or neglect to malke such return, and in eases
of false or fraudulent returns, in which cases the Com-
eoten false missioner of Internal Revenue shall, upon the discovery

boen _rendered thereof, at any time within three vears after said return

detncted with- | X *- ] ; 1 : PDTO-
oo ith- 18 due, make a refurn upon information obtained ax pro

miscloner may vided for in this section or by existing law, and the asses -
srsment, ment made by the Commisdoner of Internal Revenme

thereon shall be paid by such corporation, joint-stock
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company or association, or insurance company Imme-
diately upon notification of the amount of such assess-
ment; and to any sum or sums due and unpaid after the
thirtieth day of June in any year, or after one hundred
and twenty days from the date on which the return of
1ncome is required to be made by the taxpayer, and after
ten. days notice and demand thereof by the collector,
there shall be added the sum of 5 per centum on the Fenalty and

interesgt in-

, : ' 1 + curred by fail-
amount of tax unpaid and interest at the rate of 1 pex curred by el

X ' I within pre-
centum per month upon said tax from the time the samewithia p
becomes due.

(d) When the assesment shall be made, as provided goumg te e
in this section,the returns,together with any corrections filed with tom-
thereof which may have been made by the commissioner, fernal Reve-
shall be filed in the office of the Cominissioner of Internal
Revenue and shall constitute public records and be open

Returns to be

to inspection as such: Provided, That any and all such open to inspee-

. . tion under cer-
returns shall be open to inspection only upon the order of tan condi-

the President, under rules and regulations to be pre- "%
scribed by the Secretary of the Treasury and approved

by the President: Provided further, That the proper
officers of any State imposing a general income tax may,
upon the request of the governor thereof, have access to
sald returns or to an abstract thereoi, showing the name

and income of each such corporation, joint stock com-
pany, association or insurance company, at such times
and in such manner as the Secretary of the Treasury
may prescribe. ‘

If any of the corporations, joint-stock companies or Penalty to

cOrporations,

associations, or insurance companles aforesaid, shall re- ete, for rofus-
ing or neglect-

fuse or neglect to make a return at the time or timesiang to dle re-
hereinbefore specified in each year, or shall render a false duired return.
or fraudulent return, such corporation, joint-stock com-
pany or association, or insurance company shall be liable
to a penalty of not exceeding $10,000.

I.!d'

Section 4 (paragraph S) of the act of October 3, 1913, Income sub-

? Ject to special

' T woomow ' ] 1+1 excise faxX un-
further provides That a special excise tax with §Egise, tax W

respect to the carrying on or doing of business, equiva- 8 1909
lent to 1 per centum upon their entire net income, shall
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be levied, asses-ed, and collected upon corporations, joint
stock companies or assoclatlon, and insurance companies,
of the character deseribed in section thirty-eight of the act
of August fifth, hineteen hundred and nine, for the peried
from January first to February twenty-eighth, ninetesn
hundred and thirteen, both dates Inclusive, which said
tax shall be computed upon one-gixth of the entire net
income of raid corporations, jomnt stock companies o
associations, and insurance companiey, for sald vear, vaid
net income to be ascertained mn accordance with the pro-
visions of subsection G of section two of this act: Pre-
vided further, That the provisions of said wection thirty-
eight of the act of August fifth, nineteen hundred and
nine, relative to the collection of the tax therein imposed
shall remain in force for the collection of the exeive tax

One  teturn herein provided, but for the year nineteen hundred and

may bo filed

BRO-
clal exeise gnd

for hoth

thirteen it shall net be necessary to make more than one

income tax for eturn and agzessment for all the taxes impo-.ed herein

year 19013,

upon said corporations, joint stock companies or asso-
ciationy, and Insurance companies, either by way of in-
come oY excire, which return and assesement shall be
made at the fimes antl in the manner provided in this
act, ¥ ¥ ¥

@,



